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PREFACE. 



The principal purpose of this book is to place before the bar 
in easily accessible form the original evidence from a study of 
■which must be solved the new questions to which the act and 
joint resolution of Congress of March 3, 1891, establishing cir- 
cuit courts of appeals, give rise. Those enactments are printed, 
• together with the general statutes which govern the appellate 
jurisdiction of the federal courts, the general practice statutes 
enacted since the Eevised Statutes, and the rules of the Supreme 
Court. Such comments upon the new statute as the editor 
has thought it useful to make in advance of any judicial decis- 
ions construing it are contained for the most part in chapter 3, 
treating of the jurisdiction of federal courts, not in the notes 
under the several sections of the act. 

Another purpose of this book is to present in a single vol- 
ume the more important general statutes, which govern the 
jurisdiction and practice of federal courts both of original and 
appellate jurisdiction, and which have been enacted since the 
publication of the Revised Statutes. 

Under the judiciary act of March 3, 1875, as amended in 
1887 and 1888 is given a digest of the decisions of the United 
States Supreme Court and the inferior federal courts, which 
construe or illustrate that statute, and which have been ren- 
dered since its amendment on March 3, 1887.^ The Supreme 
Court has. delivered as yet only a few such decisions ; the de- 
cisions on circuit are numerous and somewhat conflicting. 
The conclusions which the editor has thought it safe to draw 
are stated in those sections of chapter 3 which treat of the 
jurisdiction of federal circuit courts. 

This book contains the interstate commerce act as amended 
_ in 1889 and 1891, the act conferring on federal circuit and dis- 
* trict courts jurisdiction of suits against the United States, and 
other general statutes, under Avhich the editor would gladly 
have collected the judicial decisions construing them had time 
pennitted. It is possible that this work may yet be done in 
a future edition. 

A sketch of the jurisdiction of the several federal courts and 
of the judicial power of the United States has been added, as 
it seemed to the editor that what new matter he had to offer 
could be best stated as part of a connected whole. 

E. II. C. 
Chicago, May, 1891. 

1 The digest includes 138 United States reports, 43 Federal Reporter, 13 
Sawyer's reports and 34 BlatchlurJ's rei^orts. 
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CHAPTER 1. 

APPELLATE COURTS ACT OP MARCH 3, 1891. 
Sections. 

1. Additional circuit judges to be appointed. 

3. Circuit court of appeals created in each circuit — Organization — Clerk — 
Marshal — Fees — Eules. 

3. Judges who may hold circuit courts of appeals — District judge may- 
sit — Judge not to review his own judgment — Places and times of 
holding court. 

4 Appellate jurisdiction of circuit courts abolished — Judgment of circuit 
and district courts to be revised only by the United States Supreme 
Court or by circuit courts of appeals. 

5. Dii'ect appeal from trial courts to Supreme Court, when allowed — This 

statute not to affect appeals from the highest court of a State to the 
Supreme Court. 

6. Jurisdiction of circuit courts of appeals — When final — Kevision of 

judgment of circuit courts of appeals by Supreme Court. 

7. Appeal to circuit court of appeals from interlocutory decree granting 

or continuing an injunction. 

8. Allowance to judge holding court away from his residence. 

9. Marshal of district to provide court-rooms and pay court expenses. 

10. Cases reviewed by the Supreme Court or by a circuit court of appeals to 

be remanded to the proper circuit or district court. 

11. Appeal to circuit court of appeals to be taken within six months or 

less — Practice as to appeals. 

12. Power of circuit court of appeals to issue writs. 

13. Appeals from federal courts in Indian Territory. 
14 Repeal. 

15. Appeal from the supreme court of a Territory to a circuit court of ap- 
peals. 

Joint Resolution, March 3, 1891. 

1. Time of convening circuit courts of appeals — Jurisdiction of Supreme 
and circuit courts prior to July 1, 1891, saved. 

An Act to establish circuit courts of appeals and to define and regulate in 
certain cases the jurisdiction of the courts of the United States, and for 
other purposes. Approved March 3, 1891.1 

Additional circuit judges to be appointed.] Be it 

enacted hy the Senate and House of Bepresentatives of the 

1 Printed from a certified "copy procured from the office of the Secretary 
of State. The text f oUows the punctuation and capitalization of the certified 
copy. Onaiasions supplied are inclosed in brackets. 
1 
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United States of America in Congress assembled, That there 
shall be appointed by the President of the United States, by 
and with the advice and consent of the Senate, in each circuit 
an additional circuit judge, who shall have the same qualifica- 
tions, and shall have the same power and jurisdiction therein 
that the circuit judges of the United States, within their re- 
spective circuits, now have under existing laws, and who shall 
be entitled to the same compensation as the circuit judges of 
the United States in their respective circuits now have. 

Judicial Circuits. 

For a description of the nine existing circuits see E. S., § 604, which, 
however, has been modified sUghtly by subsequent statutes. Col- 
orado is included in the eighth circuit by 19 Stat., 61, June 26, .1876 ; 
E. S. Sup., 315. Texas is included in the fifth 'circuit by 21 Stat, 10, 
June 11, 1879; E. S. Sup., 490; but this statute appears to have 
merely re-enacted the provision in E. S., § 604, as to that State; 

The States of Washington and Montana are included in the ninth circuit. 
25 Stat., 682, § 21, February 22, 1889. The States of North Dakota 
and South Dakota are included in the eighth circuit. 25 Stat, 683, 
§ 21, February 22, 1889. The State of Idaho is iacluded in the nmth 
circuit 26 Stat, 317, § 16, July 3, 1890. The State of Wyoming is 
included in the eighth circuit 26 Stat, 225, § 16, July 10, 1890. 
Powers of a Circuit Judge. 

He can grant a writ of ne exeat in cases in which it might be granted 
by the circuit court of which he is a judge. . E. S., § 717. , 

He may grant a restraining order or an injunction in cases in which 
they might be granted by the circuit court of which he is a judge. 
E. S., §§ 718, 719. 
, He may hold persons to security of the peace and for good behavior in 
cases arising under the United States constitution and laws to the 
same extent as may be done by a State judge in cases within his 
jurisdiction. E. S., § 737. 

He may issue writs of habeas corpus. R S., § 753. But probably only 
in cases in which the court of which he is a judge could issue the 
writ See In re Burrus, 136 U. 8., 586. 
[ He may admit to bail a person accused of a crime against the United 
Statea E S., §§ 1015, 1016. 

He may issue a search-warrant for goods on which duty has not been , 
paid. E. S., § 3066, as amended by 23 Stat, 49, April 25, 1882. 

He may issue search-warrants for counterfeit money and counterfeiting 
implements. 36 Stat, 743, § 5. 

Circuit court of appeals created in each circuit— 
Organization — Clerk — Marshal — Pees.] § 2. That 
there is hereby created in each circuit a circuit court of ap- 
peals, which shall consist of three judges, of whom two shall 
constitute a quorum, and which shall be a court of record with 
appellate jurisdiction, as is hereafter limited and established. 
Such court shall prescribe the form and style of its seal and 
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the form of writs and other process and procedure as may be 
conformable to the exercise of its jurisdiction as shall be con- 
ferred by law. _ It shall have the appointment 6f the marshal 
of the court with the same duties and powers under the regu- 
lations of the court as are now provided for the marshal of 
the Supreme Court of the United States, so far as the same 
may be applicable. The court shall also appoint a clerk, who 
shall perform and exercise the same duties and powers in re- 
gard to all matters within its jurisdiction as are now exercised 
and performed by the clerk of the Supreme Court of the 
United States, so far as the same may be applicable. The 
salary of the marshal of the court shall be twenty-five hun- 
dred dollars a year, and the salary of the clerk of the court 
shall be three thousand dollars a year, to be paid in equal pro- 
portions quarterly. The costs and fees in the Supreme Court 
now provided for by law shall be costs and fees in the circuit 
courts of appeals ; and the same shall be expended, accounted 
for, and paid for, and paid over to the Treasury Department 
of the United States in the same manner as is provided in re- 
spect to the costs and fees in the Supreme Court. 

Rules.] The court shall have power to establish all rules 
and regulations for the conduct of the business of the court 
within its jurisdiction as conferred by la,w. • 

For statutory provisions relating to the marshal of the United States Su- 
preme Court, see R. S., §§ 677, 680, 833, 4799. 

For statutory provisions relating to the clerk of the United States Supreme 
Court, see R S., §§ 677-679, 794-799 ; 33 St^t, 194, 234, July 7, 1884, pro- 
vides that the clerk of the Supreme Court shall pay excess of fees over 
salary and expenses into United States ti-easury ; an act regulating fees 
and costs, etc., 18 Stat, 333, February S3, 1875. 

For statutory provisions relating to fees and costs in the United States Su- 
preme Com-t, see 19 Stat., 344, March 8, 1877, providing for collecting 
from the losing party the costs of .printing the record. For regulation ' 
of costs in the Supreme Court by rule of court, see rule 34 of the Supreme 
Court, post. 

Judges who may hold circuit court of appeals.] § 3. 

That the Chief-Justice and the associate justices of the Su- 
preme Court assigned to each circuit, and the circuit judges 
within each circuit, and the several district judges wifhin each 
circuit, shall be competent to sit as judges of the circuit court 
of appeals within their respective circuits in the manner here- 
inafter provided. In case the Chief-Justice or an associate 
justice of the Supreme Court should attend at any session of 
the circuit court of appeals he shall preside, and the circuit 
judges in attendance upon the court in the absence of the 
Chief-Justice or associate justice of the Supreme Court shall 
preside in the order of the seniority of their respective com- 
missions. ' 
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District judge may sit — Judge not to review his own 
judgment.] In case the full court shall not at any time be 
made up by the attendance of the Chief -Justice or an associate 
justice of the Supreme Court and circuit judges, one or more 
district judges within the circuit shall be competent to sit in 
the court according to such order or provision among the dis- 
trict judges as either by general or particular assignment shall 
be designated by the court : Provided, That no justice or judge 
before whom a cause or question may have been tried or heard 
in a district court, or existing court, shall sit on the trial 
or hearing of such cause or question in the circuit court of 
appeals. 

Places and times of holding court.] A term shall be 
held annually by the circuit court of appeals in the several ju- 
dicial circuits at the following places : In the first circuit, in 
the city of Boston ; in the second circuit, in the city of New 
York ; in the third circuit, in the city of Philadelphia ; in the 
fourth circuit, in the city of Kichmond ; in the fifth circuit, in 
the city of New Orleans ; in the sixth circuit, in the city of 
Cincinnati ; in the seventh circuit, in the city of Chicago ; in 
the eighth circuit, in the city of Saint Louis; in the ninth cir- 
cuit, in the city of San Francisco ; and in such other places in 
each of the above circuits as said court may from time to time 
designate. The first terms of said courts shall be held on the 
second Monday in January, eighteen hundred and ninety-one, 
and thereafter at such times as may be fixed by said courts [.] 

The time for holding the first terms of the circuit courts of appeals is ex- 
tended by the joint resolution of March 3, 1891, printed post, to the third 
Tuesday in June, 1891. 

Appellate jurisdiction of circuit courts abolished — 
Judgments of circuit and district courts to be re- 
vised only by the United States Supreme Court or 
by circuit courts of appeals.] § 4. That no appeal, 
whether by writ of error or otherwise, shall hereafter be taken 
or allowed from any district court to the existing circuit courts, 
and no appellate jurisdiction shall hereafter be exercised or 
alloAved by said existing circuit courts, but all appeals by writ 
of error [or] otherwise, from said district courts shall only 
be subject to review in the Supreme Court of the United 
States or in the circuit court of appeals hereby established, as 
is hereinafter provided, and the review, by appeal, by writ of 
error, or otherwise, from the existing circuit courts shall be 
had only in the Supreme Court of the United States or in the 
circuit courts of appeals hereby established according to tke 
provisions of this act regulating the same. 

Direct appeal from trial court to Supreme Court, 
when allowed.] § 6. That appeals or writs of error may 
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be taken from the district courts or from the existing circuit 
courts direct to tlie Supreme Court in the following oases : 

[1.] In any case in which the jurisdiction of the court is in 
issue ; in such cases the question of jurisdiction alone shall be 
certified to the Supreme Court from the court below for de- 
cision. 

[2.] From the final sentences and decrees in prize causes. 

[3.] In cases of conviction of a capital or otherwise infa- 
mous crime. 

[i.] In any case that involves the construction or applica- 
tion of the Constitution of the United States. 

[5.] In any case in which the constitutionality of any law 
of the United States, or the validity or construction of any 
treaty made under its authoyity, is drawn in question. 

[6.] In any case in which the constitution or law of a State 
is claimed to be in contravention of the Constitution of the 
United States. 

This statute not to affect appeals from the highest 
court of a State to the Supreme Court.] Toothing in this 
act shall affect the jurisdiction of the Supreme Court m cases 
appealed from the highest court of a State, nor the construc- 
tion of the statute providing for a review of suph cases. 

An examiiiation of this section and the next, in connection with the last 
sentence of section 14, leaves little doubt that it was the intention of Con- 
gress to repeal all statutes providing for a review of the judgments and de- 
crees of federal circuit and district courts by the United States Supi-eme 
Court by means of an appeal or a writ of error, except in the classes of cases 
mentioned in sections 5 and 6, and except possibly in a few exceptional classes 
of cases in which the United States are a party, e. g., appeals from decisions 
of circuit courts as to duty charges under the act of June tO, 1890, number 
17 in list, post, p. 9, and to repeal entirely all statutes providing for an appeal 
from circuit and district courts by way of certificate of division of opinion 
between the judges. 

The words in section 6, "unless otherwise provided by law," probably re- 
fer, (1) to cases in which the decision of a circuit or district court is final, as 
is the case when a federal circuit court makes an order remanding a cause 
to a State com-t ; (3) to cases in which the United States Supreme Court exer- 
cises appellate revision over the decisions of circuit and district courts by the 
writ of habeas corpus, mandamus or prohibition, or by any other method 
than by appeal or writ of error or certificate of division of opinion between 
the judges holding the court below ; and (3) possibly to exceptional cases, 
such as an appeal under the revenue law of June 10, 1890, before mentioned. 

It is noticeable that section 14, while it expressly repeals all statutes and 
parts of statutes governing appeals or writs of error so far as they are in- 
consistent with sections 5 and 6, yot makes no mention of existing statutes 
providing for the exercise of appellate jmisdiction by the United States Su- 
preme Court over inferior federal courts by means of the writ of habeas 
corpus, vmndamus, prohibition or certiorari, or by any other means than 
an appeal or a writ of error. Even appellate review by means of a certifi- 
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cate of division of opinion is not expressly mentioned in section 14. The 
language employed in section 4, aboUsliing the appellate jurisdiction of ck- 
cuit courts, is more comprehensive than that employed in section 14, and sug- 
gests that the language employed in the latter section was not intended by 
Congress to deprive the Supreme Com-t of all the appellate jurisdiction over 
cu-cuit and district courts conferred upon it by prior statutes. It is difficult 
to believe on the one hand that Congress intended by the act of March 3, 
1891, to curtail the power of the Supreme Com-t to issue a writ of habeas 
corpus, or on the other hand that it meant to allow the clear cut distinctions 
established by sections 5 and 6 of that act to be obscured by appeals by 
means of a certificate of division of opinion allowed on principles different 
from those there established. It seems more reasonable to suppose that Con- 
gress intended to pm-sue a middle course. There is no difficulty in includ- 
ing appeals by certificate of division of opinion under the general term, 
appeals, ia view of the recent decision of the Supreme Court holdmg that a 
writ of mandamus does not lie from that court to a circuit court to re- 
view an order of the latter remanding a cause to a State court, because 
Congress, by expressly abolishing an appellate review of such an order by 
appeal or wi-it of error, forbade by implication the appellate review of such 
an order by any proceeding. In re Pennsylvania Company, 137 U. S., 451. 

The principal statutes which provide for an appellate review of the decis- 
ions of circuit and district courts by the United States Supreme Court by 
6rror, appeal or certificate of division of opinion, and which are not expressly 
repealed by the act of March 3, 1891, are the following : 

1. R S., § 651. Whenever any question occurs on the trial or hearing of 
any criminal proceeding before any circuit court upon which the judges 
are divided in opinion, the point upon which they disagree shall, during the 
same term, upon the request of either party, or of their counsel, be stated 
under the direction of the judges, and certified, under the seal of the court, 
to the Suprpme Court at their next session ; but nothing herein contained 
shall prevent the cause from proceeding if, in the opinion of the court, fur- 
ther proceedings can he had without prejudice to the merits. Imprisonment 
shall not be aUowed nor punishment inflicted in any cases where the judges 
of such court are divided in opinion upon the question touching the said 
imprisonment or punishment. 

3. R. S., § 653. When a final judgment or decree is entered in any civil 
suit or proceeding before any chcuit court held by a circuit justice and a 
circuit judge or a distiict judge, or by a circuit judge and a district judge, 
in the trial or hearing whereof any question has occurred upon which the 
opinions of the judges were opposed, the point upon which they so disagreed 
shah, during the same term, be stated under the direction of the judges, and 
certified, and such certificate shall be entered of record. 

3. R S., § 693. An appeal shall be allowed to the Supreme Com-t from all 
final decrees of any circuit court, or of any district court acting as a circuit 
court, in cases of equity, and of admiralty and maritime jm-isdiction, where 
the matter in dispute, exclusive of costs, exceeds the sum or value of $3,000, 
and the Supreme Court is required to receive, hear, and determine such ap- 
peals. 

4. R S., § 693. Any final judgment or decree, in any civU suit or proceed- 
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ing before a circuit court whicli was held at the time by a circuit justice and 
a cu-cuit judge or a disti-ict judge, or by tlie circuit judge and a distiict judge, 
wherein the said judges certify as provided by law, that their opinions were 
opposed upon any question which occurred on the ti-ial or hearing of the 
said suit or proceeding, may be reviewed and affirmed or reversed or modi- 
fied by the Supreme Court, on writ of error or appeal, according to the nat- 
lu-e of the case, and subject to the provisions of law apphcable to other writs 
of error or appeals in regard to bail and siqyersedeas. 

5. R. S., § 695. An appeal shall be allowed to the Supreme Com-t from all 
final decrees of any district court in prize causes, where the matter in dis- 
pute, exclusive of costs, exceeds the sum or value of $3,000 ; and shall be 
allowed, without reference to the value of the matter in dispute, on the oer- 
tlficats of the district judge that the adjudication involves a question of 
general importance. And the Supreme Court shall receive, hear, and deter- 
mine such appeals and shall always be open for the entry thei-eof. 

6. E. S., § 697. When any question occurs on the hearing or trial of any 
criminal proceeding before a circuit court, upon which the judges are di- 
vided in opinion, and the point upon which they disagree is certified to the 
Supreme Court according to law, such point shall be finally decided by the 
Supreme Court ; and its decision and order in the premises shall be i-emitted 
to such circuit court, and be there entered of record, and shall have effect 
according to the nature of the said judgment and order. 

7. R S., § 699. A writ of error may be allowed to review any final judg- 
ment at law, and an appeal shall be allowed from any final decree in equity 
hereinafter mentioned, without regard to the sum or value in dispute : 

First Any final judgment at law or final decree in equity of any circuit 
court, or of any district court acting as a circuit 'court, or of the Supreme 
Court of the District of Columbia, or of any Territory, in any case touching 
patent-rights or copyrights. 

Second. Any final judgment of a circuit court, or of any district court 
acting as a circuit court, in any civil action brought by the United States 
for the enforcement of any revenue law thereof. 

Thu-d. Any final judgment of a circuit court, or of any district court act- 
ing as a circuit court, in any civil action agaiost any officer of the revenue 
for any act done by liitn in the performance of his official duty, or for the 
recovery of any money exacted by or paid to him which shall have been 
paid' into the treasury. 

Fourth. Any final judgment at law or final decree in equity of any circuit 
court, or of any district court acting as a circuit com-t, in any case brought on 
account of the deprivation of any right, privilege, or immunity secured by 
the Constitution of the United States, or of any right or privilege of a citi- 
zen of the United States. 

Fifth. Any final judgment of a circuit court, or of any district court act- 
ing as a circuit court, in any civil action brought by any person on account 
of injury to his person or property by an act done in furtherance of any con- 
spiracy mentioned in section nineteen hundred and eighty, title " CivU 
Bights." 

8. R. S., § 763. From the final decision of any court, justice, or judge in- 
ferior to the circuit court, upon an application for a writ of habeas corpus 
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or upon sucli writ when issued, an appeal may be taken to the circuit court 
for the disti-ict in which the cause is heard : 1. In the case of any person 
alleged to be resti-ained of his Uberty in violation of the Constitution, or of 
any law or treaty of the United States. 3. In the case of any prisoner who, 
being a subject or citizen of a foreign State, and domiciled therem, is com- 
mitted or confined, or in custody by or under the authority or law of the 
United States, or of any State, or process founded thereon, for or on account 
of any act done or omitted imder any alleged right, title, authority, privilege, 
protection, or exemption, set up or claimed under the commission, order, or 
sanction of any foreign State or sovereignty, the validity and efEect whereof 
depend upon the law of nations, or xmder color thereof. § 764. From the 
final decision of such circuit court an appeal may be taken to the Supreme 
Court in the cases described in the preceding section. As amended by 33 
Stat., 437. 

9. An act to protect aU citizens in their civO and legal rights. March 1, 
1875, E. S. Sup., 148; 18 Stat., 335. Section 5 is as foUows: "That all cases 
arising under the provisions of this act in the courts of the United Statej 
shall be reviewable by the Supreme Court of the United States, without re- 
gard to the sum in controversy, under the same provisions and regulations 
as are now provided by law for the review of other causes in said court." 
By section 5 of the amendatory acts of March 3, 1887, and August 13, 1889, 
it was provided that nothing therein should repeal or affect this statute. 
Sections 1 and 3 of this statute are unconstitutional so far as they purport to 
be operative within the States of the Union. The Civil flights Cases. 109 
U. S., 3. 

10. An act restricting the refunding of custom duties, etc. March 3, 
1875, R. S. Sup., 173 ; 18 Stat., 469. Section 4 contains a proviso as follows : 
" That in all cases where the Secretary of the Treasury shall so request the 
Attorney-General shall take an appeal to the Supreme Court." 

11. An act to authorize the registration of trade-marks and protect the same. 
March 3, 1881, R. S. Sup., 606, 31 Stat, 503. Section 7 provides : " And courts 
of the United States shall have original and appellate jurisdiction in such 
cases [actions on the case for damages and equity suits for an injunction and 
account under the act] without regard to the amount in controversy.'' 

13. An act to reduce internal-revenue taxation, etc. March 3, 1883, S3 
Stat, 488. Provides, amending Revised Statutes, section 3493, for appeals 
and writs of error from judgments of forfeiture by district and circuit 
courts in proceedings under the statute as in other cases of municipal 
seizure. 

13. An act to regulate commerce, as amended February 4, 1887, 24 Stat, 
379 ; amendment 35 Stat, 855, March 3, 1889. Printed in f uU post. Section 
16 provides for an appeal to the Supreme Court from a judgment of a fed- 
eral circuit court enforcing an order of the interstate commerce commission 
when the value involved is $3,000 or more. In one class of cases the appeal 
laust be taken within twenty days after judgment 

14. An act to provide for the bringing of suits against the government of 
the United States. March 3, 1887, 34 Stat, 505. Printed in full post See 
sections 4, 9, providing for an appeal by the United States from an adverse 
decision of a federal circuit or district court to the United States Supreme 
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Coui't, without regard to the amount in controversy, and for an appeal by 
the plaintiff when $3,000 is involved. 

15. An act to abolish circuit court powers of certain district courts of the 
United States and to provide for writs of error in capital cases. Feb. 6, 1889, 
25 Stat, 655. Prmted in full post. 

16. An act to provide for writs of error or appeals to the Supreme Court 
of the United States in all cases involving the question of the jurisdiction 
of the courts below. Feb. 25, 1889, 25 Stat, 693. Printed in iuUpost. 

17. An act to simplify the laws in relation to the collection of the rev- 
enues. June 10, 1890 ; 26 Stat., 131, 138, g 15. Provides for an appeal from a 
decision of a federal circuit court under said statute as to duty charges to 
the United States Supreme Court at the option of the United States in any 
case, and in the discretion- of the circuit court upon application of the im- 
porter, the appeal to be taken within tlui-ty days after the decision of the 
circuit court 

18. For prior statutes allowing aj)peals from Territorial supreme courts 
to the United States Supreme Court, see Ch. 2, Statutes Nos. 1, 8, post. 

19. For prior statutes allowing appeals from the United States court in 
the Indian Territory to the United States Supreme Court, see notes under 
§ 13, post. 

20. For examples of the allowance of appeals to the United States Su- 
preme Court under special statutes, see 34 Stat, 335, August 5, 1886, to pro- 
vide for protecting the interests of the United States in the Potomac River 
Flats, etc. ; 35 Stat, 400, 411, condemnation proceedings ; 36 Stat, 34, March 
19, 1890, appeal from the court of claims. 

The appellate jurisdiction of the United States Supreme Court, exercised 
by means of special writs, is governed chiefly by one constitutional and sev- 
eral statutory provisions, as foUows : 

1. Const, art 3, § 3, clause 3. In aU the other cases before mentioned 
[i. e., cases not of original jm-isdiction] the Supreme Court shall have appel- 
late jurisdiction, both as to law and fact, with such exceptions, and under 
such regulations as the Congress shall make. 

1. E. S., § 688. The Supreme Court shall have power to issue writs of pro- 
hibition in [to] the district courts, when proceeding as courts of admiralty and 
maritime jurisdiction ; and writs of mandamus, in cases warranted by the 
principles and usages of law, to any courts appointed under the authority of 
the United States, or to persons holding office under the authority of the 
United States, where a State, or an ambaesador, or other public minister, or 
a consul or vice-consul is a party. 

3. E. S., § 716. The Supreme Court and the circuit and district courts 
shall have power to issue writs of scire facias. They shall also have power 
to issue aU writs not specifically provided for by statute, which maybe nec- 
essary for the exercise of their respective jurisdictions, and agreeable to the 
usages and principles of law. 

3, E. S., § 717. Writs of ne exeat may be gi-anted by any justice of the 
Supreme Court, in cases where they might be granted by the Supreme 
Court; and by any circuit justice or circuit judge, in cases where they 
might be granted by the circuit court of which he is a judge. But no writ 
of ne exeat shall be granted unless a suit in equity is commenced, and satis- 
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V 

factory proof is made to the court or judge granting the same that the de- 
fendant designs quickly to depart from the United States. 

4. E. S., § 719. Writs of injunction may be granted by any justice of the 
Supreme Court in cases where they might be granted by the Supreme 
Court ; and by any judge of a cii-cuit court, in cases where they might be 
granted by such court But no justice of the Supreme Court shall hear or 
allow any appHoation for an injunction or restraining order in any cause 
pending in the circuit to which he is allotted, elsewhere than within such 
circuit, or at such place outside of the same as the parties may stipulate in 
wi-iting, except when it cannot be heard by the circuit judge of the cu-cuit 
or the district judge of the district . . 

5. R. S., § 751. The Supreme Court and the circuit and district courts 
shall have power to issue writs of habeas corpus. 

6. R. S., § 753. The several justices and judges of the said courts, within 
their respective jurisdictions, shall have power to grant writs of habeas cor- 
pus for the purpose of an inquiry into the cause of restraint of hberty. 

As TO Clause 1. As to the practice upon an appeal or writ of error from 
a circuit or district court to the Supreme Court in ^ case in which the juris- 
diction of the lower court is in issue, see, An act to provide for writs of error 
or appeals to the Supreme Court of the United States in all cases involving 
the jurisdiction of the courts below, approved February 25, 1889, printed in 
full post; also Rule 33 of the United States Supreme Court, post, regulating 
the practice under the act of February 25, 1889. The latter act only provides 
for an appellate review of final judgments and decrees involving the juris- 
diction of the court below. The language employed in section 5 is quite 
different from that used in the act of 1889, and is consistent with the inter- 
pretation that an appeal may be taken from a judgment of a circuit or dis- 
trict court either aiHrming or disaffirming its jurisdiction, although in the 
former case the judgment may not be final in the sense of disposing of the 
controversy. If this is the true interpretation, the suit would continue in 
the court below for a trial on the merits after a judgment of the Supreme 
Coittt sustaining the jurisdiction, and after judgment on the merits the case 
might be taten to the circuit court of appeals or a second time to the Supreme 
Court imder other clauses of section 5 than the first 

As TO Clause 3. As to the practice upon writs of error from the Supreme 
Court in cases of a conviction of a capital or otherwise infamous crime, see, 
An act to abolish ch-cuit court powers of certain district courts of the United 
States, and to provide for writs of error in capital cases, etc., in force Febru- 
ary 6, 1889, post. See, also. Rule 35 of the United States Supreme Court, 
post, regulating the practice under the act of February 6, 1889. 

As TO Clause 5. A case, involving the construction of an act of Congress, 
is not, on that ground, included ia clause 5. 

Jurisdiction of circuit courts of appeals — When 
final.] § 6. That the circuit courts of appeals established by 
this act shall exercise appellate jurisdiction to review by ap- 
peal or by writ of error final decision [s] in the district court [s] 
and the existing circuit courts in all cases other than those 
provided for in the preceding section of this act, unless other- 



Ch. l.j APPELLATE COUETS ACT. 11 

"wise frovided by law, and the judgments or decrees of the cir- 
cuit courts of appeals shall be final in all cases in which the 
jurisdiction is dependent entirely upon the opposite parties to 
the suit or controversy, being aliens and citizens of the United 
States or citizens of different States ; also in all cases arising 
under the patent laws, under the revenue laws, and under the 
criminal laws and in admiralty oases. 

Revision of judgment of circuit court of appeals 
by Supreme Court.] Excepting that in every such subject 
within its appellate jurisdiction the circuit court of appeals at 
any time may certify to the Supreme Court of the United 
States any questions or propositions of law concerning which 
it desires the instruction of that court for its proper decision. 
And thereupon the Supreme Court may either give its instruc- 
tion on the questions and propositions certified to it, which 
shall be binding upon the circuit courts of appeals in such case, 
or it may require that the whole record and cause may be sent 
up to it for its consideration, and thereupon shall decide the 
whole matter in controversy in the same manner as if it had 
been brought there for review by writ of error or appeal. 

And excepting also that in any such case as is hereinbefore 
made final in the circuit court of appe'als it shall be competent 
for the Supreme Court to require, by certiorari or otherwise, 
any such case to be certified to the Supreme Court for its re- 
view and determination with the same power and authority in 
the case as if it had been carried by appeal or writ of error to 
the Supreme Court. 

In all cases not hereinbefore, in this section, made final there 
shall be of right an appeal or writ of error or review of the 
case by the Supreme Court of the United States where the 
matter in controversy shall exceed one thousand doUars be- 
sides costs. Eut no such appeal shall be taken or writ of error 
sued out unless within one year after the entry of the order, 
judgment, or decree sought to be reviewed. 

See remarks under section 5. 

Appeals to the Supreme Court. -Cases at law or in equity to recover 
for, or restrain, infringement of a copyright or a trade-mark, not being 
enumerated among the cases in which the jurisdiction of cu-cuit courts of 
appeals are jSnal, may be taken to the Supreme Court, probably, as of right, 
when the value ia controversy exceeds $1,000 exclusive of costs. 

Appeal to circuit court of appeals from interlocu- 
tory decree granting or continuing an injunction.] 

§ 7. That where, upon a hearing in equity in a district court, 
or in an existing circuit court, an injunction shall be granted 
oc continued by an interlocutory order or decree, in a cause in 
which an appeal from a final decree may be taken under the 
pi oviiions of this act to the circuit court of appeals, an appeal 
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may be taken from such interlocutory order or decree grant- 
ing or continuing such injunction to the circuit court of appeals : 
Provided, That the appeals must be taken Avithin thirty days 
from the entry of such order or decree ; and it shall take pre- 
cedence in the appellate court : and the proceedings in other 
respects in the court below shall not be stayed unless other- 
wise ordered by that court during the pendency of such appeal. 

The allowance of an appeal from an interlooutoiy order is a new feature 
in the practice of federal courts. The act of February 25, 1889, post, provid- 
ing for a writ of error or an appeal to the United States Supreme Court in 
all cases involving the question of the jurisdiction of the courts below,- only 
provided for the appellate review of a hnal judgment or decree. 

Allowance to judge holding court away from his 
residence.] § 8. That any justice or judge, who, in pursu- 
ance of the provisions of this act, shall attend the circuit court 
of appeals held at any place other than where he resides shall, 
upon his written certificate, be paid bv the marshal of the dis- 
trict in which the court shall be held fiis reasonable expenses 
for travel and attendance, not to exceed ten dollars per day, 
and such payments shall be allowed the marshal in the settle- 
ment of his accounts with the United States. 

Marshal of district to provide court-rooms and pay- 
court expenses.] § 9. That the marshals of the several dis- 
tricts in which said circuit court of appeals may be held shall, 
under the direction of the Attorney-General of the United 
States, and with his approval, provide such rooms in the pub- 
lic buildings of the United States as may be necessary, and 
pay all incidental expenses of said court, including criers, bail- 
iffs, and messengers : Provided, however, That in case proper 
rooms cannot be provided in such buildings, then the said 
marshals, with the approval of the Attorney-G-eneral of the 
United States, may, from time to time, lease such rooms as 
may be necessary for such courts. That the marshals, criers, 
clerks, bailiffs, and messengers shall be allowed the same com- 
pensation for their respective services as are allowed for similar 
services in the existing circuit courts. . 
I Cases reviewed by the Supreme Court or by a cir- 
cuit court of appeals to be remanded to the proper 
circuit or district court.] § 10. That whenever on appeal 
or writ of error or otherwise a case coming directly from the 
district court or existing circuit court shall be reviewed and 
determined in the Supreme Court the cause shall be remanded 
to the proper district or circuit court for further proceedings 
to be taken in pursuance of such determination. And when- 
ever on appeal or writ or [of] error or otherwise a case coming 
from a circuit court of appeals shall be reviewed and deter- 
mined in the Supreme Court the ' cause shall be remanded by 
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the Supreme Court to the proper district or circuit court for 
further proceedings in pursuance of such determination. When- 
ever on appeal or writ of error or otherwise a case coming 
from a district or circuit court shall be reviewed and deter- 
mined in the circuit court of appeals in a case in which the 
decision in the circuit court of appeals is final such cause shall 
be remanded to the said district or circuit court for further 
proceedings to be there taken in pursuance of such determina- 
tion. 

Appeal to circuit court of appeals to be taken 
within six months or less.] § 11. That no appeal or writ 
of error by which any order, judgment, or decree may be re- 
viewed in the circuit courts of appeals under the provisions 
of this act shall be taken or sued out except within six months 
after the entry of the order, judgment, or decree sought to be 
reviewed : Provided^ however. That in all causes in which a 
lesser time is now by law limited for appeals or writs of error 
such limits of time shall appl}?- to appeals or writs of error in 
such cases taken to or sued out from the circuit courts of ap- 
peals. 

See remarks in oliapter 3. 

Practice as to appeals.] And aU provisions of law now 
in force regulating the methods and system of review, through 
appeals or writs of error, shall regulate the methods and sys- 
tem of appeals and writs of error provided for in this act in 
respect of the circuit courts of appeals, including ail provis- 
ions for bonds or other securities to be required and taken on 
such appeals and writs of error, and any judge of the circuit 
courts of appeals, in respect of cases brought or to be brought 
to that court, shall have the same powers and duties as to the 
allowance of appeals or writs of error, and the condition of 
such allowance, as now by law belong to the justices or judges 
in respect of the existing courts of the United States respect- 
ively. 

E. S., §§ 997-1013, relate to practice on error and appeal 

See Rules of the United States Supreme Court, post. 

See act of February 16, 1875, ^ost, regulating admiralty practice on the 
instance side of the court. 

Power of circuit court of appeals to issue writs.] 

§ 12. That the circuit court of appeals shall have the powers 
specified in section seven hundred and sixteen of the Kevised 
Statutes of the United States. 

Section 716 of the Revised Statutes is as follows : The Supreme Court 
and the circuit and district courts shall have power to issue writs of scire 
facias. They shall also have power to issue all writs not specifically pro- 
vided for by statute, which may be necessary for the exercise of their re- 
spective jurisdictions, and agreeable to the usages and principles of law. 
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Qucere, Can a circuit court of appeals issue a writ of habeas corpus? By 
B. S., §g 751, 752, the Supreme Court, the circuit and district courts and the 
several justices and judges of said courts are given power to issue the vcrit. 
It has not been found necessary heretofore to rest the power to issue writs 
of habeas corpus upon § 716 of the Eevised Statutes. Section 14 of the ju- 
diciary act of 1789, from which E. S., § 716, was di-awn, was as follows : 

§ 14. And be it further enacted, That all the before-mentioned courts of 
the United States shall have power to issue writs of scire facias, habeas cor- 
pus and all other writs not specially provided for by statute, which may 
be necessary for the exercise of their respective jurisdictions, and agreeable 
to the principles and usages of law. And that either of the justices of the 
Supreme Court, as well as the judges of the district courts, shall have power 
to grant writs of habeas corpus for the purpose of an inquiry into the cause 
of commitment. — Provided, that writs of habeas corpus shall in no case ex- 
tend to prisoners in jail, unless where they are in custody, under or by color 
of the authority of the United States, or are committed for trial before 
some court of the same, or are necessary to be brought into court to testify. 

Appeals frora federal court in Indian Territory.] 

§ 13. Appeals and writs of error may be taken and prosecuted 
from the decisions of the United States court in the Indian 
Territory to the Supreme Court of the United States, or to 
the circuit court of appeals in the eighth circuit, in the same 
manner and under the same regulations as from the circuit or 
district courts of the United States, under this act. 

An act to establish a United States court in the Indian Territory, and for 
other purposes, approved March 1, 1889 (S5 Stat, 783), § 6, provides for the 
review by the United States Supreme Court by writ of error or appeal of 
the final decisions of the United States court iu the Indian Territory when 
the value iu dispute exceeded $1,000. 

An act to provide a temporary government for the Territory of Oklahoma, 
to enlarge the jurisdiction of the United States court in the Indian Territory, 
and for other purposes, approved May 3, 1890 (36 Stat., 81), § 43, is as foUows : 
" That appeals and writs of error may be taken and prosecuted from the 
decisions of the United States court in the Indian Territory to the Supreme 
Court of the United States in the same manner and under the same regula- 
tions as from the circuit coiu-ts of the United States, except as otherwise pro- 
vided in this act." '' 

Repeal.] § 14. That section six hundred and ninety-one 
of the Eevised Statutes of the United States and section three 
of an act entitled "An act to facilitate the disposition of cases 
in the Supreme Court, and for other purposes," approved Feb- 
ruary sixteenth, eighteen hundred and seventy-live, be, and 
the same are hereby repealed. And all acts and parts of acts 
relating to appeals or writs of error inconsistent with the pro- 
visions for review by appeals or writs of error in the preceding 
sections five and six of this act are hereby repealed. 

For remarks upon the last sentence of this section, see notes under sec- 
tion 5, ante. 
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Section 691 of the Eevised Statutes, repealed by this section, provided for 
a writ of error from the United States Supreme Court to circuit courts to 
review their final judgments when the matter in dispute exceeded $2,000. 

Section 3 of the act of February 16, 1875, repealed by this section, provided 
that, in order that judgments and decree of circuit courts might be reviewed 
by the Supreme Court, the value in disp.ute must be $5,000 where before it 
had been $2,000. The unrepealed part of the act of February 16, 1875, is 
printed in full post. 

Appeal from supreme court of Territory to cir- 
cuit court of appeals.] § 15. That the circuit court of ap- 
peal in cases in which the judgments of the circuit courts of 
appeal are made final by this act shall have the same appellate 
jurisdiction, by writ of error or appeal, to review the judg- 
ments, orders, and decrees of the supreme courts of the several 
Territories as by this act they may have to review the judg- 
ments, orders, and decrees of the district court and circuit 
courts ; and for that purpose the several Territories shall, by 
orders of the Supreme Court, to be made from time to time, 
be assigned to particular circuits. 

Approved March 3, 1891. 

It wiU be observed that the scope of the appellate jurisdiction of a circuit 
court of appeals to review the judgments of a supreme court of a Territory is 
less extensive than its power over the judgments of a circuit or district court 
of the United States. 

An act regulating appeals from the supreme court of the District of Col- 
umbia and the supreme courts of the several Territories, approved March 3, 
1885, post, is modified so far. as iaconsistent with this section. 
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JOINT RESOLUTION, MARCH 3, 1891. 

Joint Resolution to provide for the organization of the circuit coiu-ts of 
appeals. Approved March 3, 1891.1 

Time of convening of circuit courts of appeals.] 

Besolfed ly the Senate and House of Representatives of the 
Ifnited States of America in Congress assembled, That the first 
meetings of the several circuit courts of appeals mentioned in 
the act of Congress passed at this present session, entitled "An 
act to establish circuit courts of appeals and to define and reg- 
ulate in certain cases the jurisdiction of the courts of the 
United States, and for other purposes," shall be held on the 
third Tuesday in June, A. D. eighteen hundred and ninety-one ; 
and if, from any casualty, the first meeting of any of said 
courts shall fail to be so held on that day, the first meeting of 
any such court so failing to be held, shall be held on such day 
subsequent thereto as the chief justice, or any justice of the 
Supreme Court of the United States assigned to such circuit, 
shall direct : 

Jurisdiction of Supreme and circuit courts prior to 
July 1, 1891, saved,] And he it further resolved, That 
nothing in said act shall be held or construed in anywise to 
impair the jurisdiction of the Supreme Court or any circuit 
court of the United States in any case now pending before it, 
or in respect of any case wherein the writ of error or the ap- 
peal shall have been sued out or taken to any of said courts 
l3ef ore the first day of July, anno domini, eighteen hundred and 
ninety-one. 

Approved March 3, 1891. 

See the last sentence of section 3 of the preceding act, to correct which 
this resolution was passed. 

1 Printed from a certified copy procured from the office of the Secretary 
of State. The text follows the punctuation and capitalization of the certified 
copy. 



CHAPTER 2. 

IMPORTANT GENERAL STATUTES, GOVERNING THE 
JURISDICTION AND PRACTICE OF THE FEDERAL 
COURTS, ENACTED AFTER THE REVISED STAT- 
UTES. 

Number. 

1. An act concerning the practice in Territorial courts and appeals there- 
from. April 7, 1874., ' 

3. An act to facilitate the disposition of cases in the Supreme Court of the 
United States, and for other purposes. February 16, 1875. 

3. An act to (determine the jurisdiction of the cu-cuit courts of the United 
States, and to regulate the removal of causes from State courts, and 
for other pui-poses. March 3, 1875. As amended in 1887 and 1888. 

4 An act to provide for the appointment of commissioners for taJiing affi- 
davits, etc., for the courts of the United States. August 15, 1876. 

5. An act to make persons charged with crimes competent witnesses in 

the United States and Territorial courts. March 16, 1878. 

6. An act making appropriations, etc. (clerk when not to be receiver or 

master). March 3, 1879. 

7. An act regulating fees and the practice in extradition cases. August 3, 

1883. 

8. An act regulating the appeals from the Supreme Court of the District of 

Columbia and the supreme courts of the several Territories. March 
3, 1885. 

9. An act to regulate commerce. February 4, 1887. As amended March 3, 

1889, August 8, 1890, and February 10, 1891. 

10. An act to provide for the bringing of suits against the Government of 

the United States. March 3, 1887. 

11. An act to authorize condemnation of land for sites of pubUc buildings 

and for other purposes. August 1, 1888. 

13. An act to regulate the liens of judgments and decrees of the courts of 
the United States. August 1, 1888. 

13. An act to correct the enrollment of an act approved March 3, 1887, en- 
titled " An act to amend sections 1, 3, 3 and 10 of an act to deter- 
mine the jurisdiction of circuit courts of the United States and to 
regulate the removal of causes from State courts and for other pur- 
poses. Approved March 3, 1875." August 13, 1888. 

14 An act to abolish the circuit court powers of certain district courts of 
the United States and to provide for writs of error in capital cases 
and for other purposes. February 6, 1889. 

15. An act to provide for writs of error or appeals to the Supreme Court of 
the United States in all cases involving the question of the jurisdic- 
tion of the courts below. February 35, 1889. 
2 
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No. 1. 

An Act concerning the practice in Territorial courts, and appeals there- 
from. Approved April 7, 1874. 18 Stat., 27. 

Preamble.] Whereas, by the organic acts establishing 
several of the Territories of the United States, it is provided 
that certain courts thereof shall have common law and chan- 
cery jurisdiction, and doubts have been entertained vrhether 
said jurisdictions must be exercised separately, or whether 
they may be exercised together in the same proceeding, and 
whether the codes and rules of practice adopted in said Terri- 
tories which have authorized a mingling of said jurisdictions 
in the same proceeding, or a uniform course of proceeding in 
aU cases legal and equitable, are repugnant to the said organic 
acts respectively : Therefore, 

Be it enacted, etc. 

In Territorial courts, law and chancery jurisdiction 
need not be exercised separately.] Section 1. That it 
shall not be necessary in any of the courts of the several Ter- 
ritories of the United States to exercise separately the com- 
mon law and chancery jurisdictions vested in said courts; and 
that the several codes and rules of practice adopted in said 
Territories respectively, in so far as they authorize a mingling 
of said jurisdictions or a uniform course of proceeding in all 
cases whether legal or equitable, be confirmed ; and that all 
proceedings heretofore had or taken in said courts in conform- 
ity with said respective codes and rules of practice, so far as 
relates to the form and mode of proceeding, be, and the same 
are hereby, validated and confirmed : 

Right of jury trial preserved.] Provided, That no 
party has been or shall be deprived of the right of trial by 
jury in cases cognizable at common law. 

Appeal and writ of error to Supreme Court.] § 2. 

That the appellate jurisdiction of the Supreme Court of the 
United States over the judgments and decrees of said Terri 
torial courts in cases of trial by jury shall be exercised by 
writ of error, and in aU other cases by appeal according to 
such rules and regulations as to form and modes of proceed- 
ing as the said Supreme Court have prescribed or may here- 
after prescribe : 

Proceedings on appeal.] Provided, That on appeal, in- 
stead of the evidence at large, a statement of the facts of the 
case in the nature of a special verdict, and also the rulings of 
the court on the admission or rejection of evidence when ex- 
cepted to, shall- be made and certified by the court below, and 
transmitted to the Supreme Court together with the transcript 
of the proceedings and judgment or decree; but no appellate 
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proceedings in said Supreme Court, heretofore taken upon 
any such judgment or decree, shall be invalidated by reason 
of being instituted by writ of error or by appeal : 

And provided further, That the appellate court may make 
any order in any case heretofore appealed, which may be nec- 
essary to save the rights of the parties ; and that this act shall 
not apply to cases now pending in the Supreme Court of the 
United States where the record has already been filed. 

No. 2. 

An Act to facilitate the disposition of cases in the Supreme Court of the 
United States, and for other purposes. Approved February 16, 1875. 
In force May 1, 1875. 18 Stat, 315. 

Be it enacted, etc. 

In admiralty, court to find facts and law separately.] 

[Section 1.] That the circuit courts of the United States, in 
deciding causes of admiralty and maritime jurisdiction on the 
instance-side of the court, shall find the facts and the conclu- 
sions of law upon which it renders its judgments or decrees, 
and shall state the facts and conclusions of law separately. 

Jury with consent of parties.] And finding the facts, 
as before provided, said court may, upon the consent of the 
parties who shall have appeared and put any matter of fact in 
issue, and subject to such general rules in the premises as shall 
be made and provided from time to time, impanel a jury of 
not less than five and not more than twelve persons, to whom 
shall be submitted the issues of fact in such cause, under the 
direction of the court, as in cases at common law. 

And the finding of such jury, unless set aside for lawful 
cause, shall be entered of record, and stand as the finding of 
the court, upon which judgment shall be entered according to 
law. 

Review by Supreme Court.] The review of the judg- 
ments and decrees entered upon such findings by the Supreme 
Court, upon appeal, shall be limited to a determination of the 
questions of law arising upon the record, and to such rulings 
of the circuit court, excepted to at the time, as may be pre- 
sented by a bin of exceptions, prepared as in actions at law. 

This section probably governs appeals from a circuit court to a circuit 
court of appeals in an admiralty case on the instance-side of the court 

A finding of facts in an admiralty case under the act of February 16, 1875, 
has the same effect as a special verdict in an action at law. The Mag- 
gie J. Smith, 123 U. S., 349, 352. 

On appeal to United States Supreme Court in admiralty suit brought in fed- 
eral circuit court, the finding of facts by the circuit court is conclusive 
on the Supreme Court Hostetter v. Park, 137 U. S., 30. 
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Jury in patent cause in equity.] § 2. That said courts, 
when sitting in equity for the trial of patent causes, may. im- 
panel a jury of not less than five nor more than twelve per- 
sons, subject to such general rules in the premises as may, from 
time to time, be made by the Supreme Court, and submit to 
them such questions of fact arising in such cause as such cir- 
cuit court shall deem expedient ; 

And the verdict of such jury shall be treated and proceeded 
upon in the same manner and with the same effect as in the 
case of issues sent from chancery to a court of law and re- 
turned with such findings. 

Section 3 of this act was repealed by section 14 of the act of March 3, 
1891 {ante, p. 1), The repealed section was as f oUows : 

g 3. That whenever, by the laws now in force, it is required that the mat- 
ter in dispute shall exceed the sum or value of two thousand dollars, exclu- 
sive of costs, in order that the judgments and decrees of the circuit courts 
of the United States may be re-examined in the Supreme Court, such judg- 
ments and decrees hereafter rendered shall not be re-examined in the Su- 
preme court unless the matter in dispute shall exceed the sum or value of 
five thousand dollars, exclusive of costs. 

§ 4. That this act shall take effect on the first day of May, 
eighteen hundred and seventy-five. 

No. 3. 

An Act to determine the jurisdiction of circuit courts of the United States, 
and to regulate the removal of causes from Stat^ courts, and for other 
pm-poses. Approved March 8, 1875. 18 Stat, 470. 

Note. — The amendments to this statute made by the act of August 13, 
1888 (25 Stat, 433), correcting the em-oUment of the amendatory act of 
March 3, 1887 (24 Stat, 553), are inserted at their proper places, and the fact 
of amendment is noted at the end of each amended section. 

So much of the amendatory of March 3, 1887, as re-enacted August 13, 
1888, as does not amend specific sections of the act of March 3, 1875 — 
namely, all of the act of 1887 except section 1 —is prmted, post, as Statute 
No. 13. 

Be it_ enaotsd hy the Senate and House of Representatvves of 
the United States of America in Congress assembled, That the 
first section of an act entitled " An act to determine the juris- 
diction of circuit courts of the United States and to regulate 
the removal of causes from State courts, and for other pur- 
poses," approved March third, eighteen hundred and seventy- 
five, be, and the same is hereby, amended so as to read as fol- 
lows: 

Original jurisdiction of circuit courts.] That the cir- 
cuit courts of the United States shall have original cognizance, 
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concurrent with the courts of the several States, of all suits 
of a civil nature, at common law or in equity, [1] where the 
matter in dispute exceeds, exclusive of interest and costs, the 
sum or value of two thousand dollars, and arising under the 
Constitution or laws of the United States, or treaties made, 
or which shall be made, under their authority, [2] or in which 
controversy the United States are plaintiffs or petitioners, [3] 
or in which there shall be a controversy between citizens of 
different States, in which the matter in dispute exceeds, exclu- 
sive of interest and costs, the sum or value aforesaid, [4] or a 
controversy between citizens of the same State claiming lands 
under grants of different States, [5] or a controversy between 
citizens of a State and foreign States, citizens, or subjects, in 
which the matter in dispute exceeds, exclusive of interest and 
costs, the sum or value aforesaid, [6] and shall have exclusive 
cognizance of all crimes and offenses cognizable under the au- 
thority of the United States, except as otherwise provided by 
law, and concurrent jurisdiction with the district courts of the 
crimes and offenses cognizable by them. 

Place of suit.] But no person shall be arrested in one 
district for trial in another in any civU action before a circuit 
or district court; and no civil suit shall be brought before 
either of said courts against any person by any original process 
or proceeding in any other district than that whereof he is an 
inhabitant, but where the jurisdiction is founded only on the 
fact that the action is between citizens of different States, suit 
shall be brought only m the district of the residence of either 
the plaintiff or the defendant; 

Suit by assignee.] l^or shall any circuit or district court 
have cognizance of any suit, except upon foreign bills of ex- 
change, to recover the contents of any promissory note or 
other chose in action in favor of any assignee, or of any sub- 
sequent holder if such instrument be payable to bearer and be 
not made by any corporation, unless such suit might have 
been prosecuted in such court to recover the said contents if 
no assignment or transfer had been made; and the circuit 
courts shall also have appellate jurisdiction from the district 
courts under the regulations and restrictions prescribed by 
law. 

As amended by act of August 13, :888. 35 Stat, 483. 
The last sentence of this section, conferring on cu-cuit courts appellate 
jurisdiction over district courts, is repealed by the act of March 3, 1891, § 4, 
ante. 
Oeiginal Jueisdiction Generally. 

The eleventh section of the judiciary act of 1789, wMch regulated the 
original jurisdiction of federal circuit courts and which is the fore- 
runner of the first section of the judiciary act of 1875, as amended 
in 1887 and 1888, is limited by the forerunner of Revised Statutes, 
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Oeiginal Jurisdiction Generally — continued. 

section 716, so as not to include original mandamus suits although 
between persons of diverse citizenship. Arguendo Rosenbaum v. 
Bauer (1887), 120 U. S., 450, which overruled in effect New Orleans, 
etc., R Co. V. Mississippi, 113 U. S., 12, and Raihmd Co. v. Mis- 
sissippi, 103 U. S., 135. 

A circuit court of the United States has no jurisdiction to compel a 
postmaslier, by mandamus, to ti-ansmit mail matter at a lower rate 
of postage than that charged. United States v. Pearson, 34 Blatch., 
453. 

New remedies afforded by State statutes will be applied, and new rights 
given, enforced in the national courts. Held, accordingly, that an 
action at law, to (nfo ce the individual liabiUty of stockholders, 
imder provisions of the Civil Code of California, may be maintained 
in a federal cii-cuit court held in that State. Borland v. Haven, 13 
Sawyer, 551. 

The circuit courts of the United States have jurisdiction to cancel a 
written contract of marriage on the ground of its forgery. Such 
contract, if genuine, and followed by the requisite consummation, 
imposes upon the husband from its date the obligation to support 
the wife, and confers upon the wife certain rights in his property, 
and such obligation and rights measure the sum or value of the 
matter in dispute in a suit to cancel such written contract, within 
the meaning of the acts of Congress requiring a certain value to 
such matter in order to give the circuit coiu-ts of the United States 
jurisdiction. Where the controversy is not respecting the amount 
or value in dispute, such amount or value, when necessary to the 
jurisdiction, may be sbown by the evidence produced in the case, 
or by affidavits filed when the question of jurisdiction is raised. 
Sharon v. Terry, 13 Sawyer, 387 ; Same Case, 36 F. R, 337. 

"Where a State court refuses to permit its receiver either to sue in a fed- 
eral court or to be made a party defendant, the jurisdiction of the 
federal court fails. Porter v. Sabin, 36 F. R, 475. 

The facts that a partnership has become insolvent, and passed into the 
hands of a receiver appointed by a State court of another State, be- 
fore the commencement of an action against it in the federal comt 
of the district of the residence of one of its members, and that plaint- 
iff's claim has been presented to the receiver, who still retains the 
partnership affairs in his hands unsettled, are no bar to the action. 
Rawitzer v. Wyatt, 40 F. R, 609. 

In Nevada, coimties are liable to be sued in the State courts, the same as 
" natural persons." Held, also, that they are liable to be sued in the 
courts of the United States. Vincent v. Lincoln Co., 30 F. R, 749. 

Where a statute of a State provided that in the case of fraudulent as- 
signments a court of competent jurisdiction is authorized to declare 
the assignment void, although the assignee is not shown to have 
notice of the fraud, the equity courts of the United States having 
jurisdiction can enforce rights under such statuta Jaffrey v. Brown, 
39 F. R, 476, followed. Bernheim v. Birnbaum, 30 F. R, 885. 
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The circuit court has not original jurisdiction of proceedings to limit 
the KabiUty of ship-owners by virtue of admiralty rule 58, which 
provides that aU the rules and regulations for proceedings in cases 
•where ship-ownei-s desire the benefit of the limitation of UabUity 
" shall apply to the circuit courts of the United States, where such 
cases are or shall be pending in said courts upon appeal from the 
district courts," or otherwise. The proceedings must originate in 
the district court In re Petition of Lord, 31 F. E., 416. 

Pending proceediags in a State court under an assignment for the bene- 
fit of creditors, a creditor who was not a party to such proceedings, 
and who was a non-resident of the State ia which the assignment 
was made, brought suit in the United States circuit court to deter- 
mine the vahdity of a deed of trust made prior to the assignment, 
and covering a large amount of the assets assigned. The assignee 
had entered upon the duties of his trust, but had taken no steps to 
contest the deed. Held that, as the question of the vahdity of the 
deed was one which was so entu-ely separate and distinct from those 
questions involved in the general proceedings that it could properly 
be eliminated therefrom without prejudice to such proceedings, it 
was one which the United States court had jurisdiction to determine. 
Gould V. MuUanphy Planing-MiU Co., 32 F. E., 181. 

The attachment of a debt in New Jersey by a resident of New York, 
after the execution ia New York, by the owner of the debt, of an 
assignment for the benefit of creditors, will not prevent the federal 
courts from entertaining a suit by the assignee for the recovery of 
the debt Halsted u Straus, 83 F. E, 379. 

A State statute vesting in the board of supervisors of each county " ex- 
clusive power to adjust all claims against their respective counties" 
is no bar to a prosecution for a tort in a federal court May v. Sag- 
inaw Co., 38 F. E, 639. 

An action will he against a county for the infringement of a patent Jd. 

Whenever it is intended to proceed against the sureties on an adminis- 
trator's bond, the United States circuit- court has original jurisdic- 
tion in equity to compel an accounting by the administrator without 
a preliminary accounting before the probate coirrt. Prince v. Towns, 
33 F. E, 161. 

Plaintiffs alleged that their property had been seized under color of a 
State law which was alleged to be void as against the federal con 
stitution. Held, on demurrer, that a federal question was sufficiently 
presented without formally alleging that the circumstances of the 
arrest were such as to call forth the operation of the State law. 
Booth V. Lloyd, 33 F. E., 593. 

A suit to annul a will as a muniment of title, and so as to restrain the 
enforcement of a decree admitting it to probate, is in essentiaf par- 
ticulars a suit in equity ; and if by the law obtaining in the State, 
customary or statutory, such a suit can be maintained in one of its 
courts, whatever designation that court may bear, it may be main- 
tained by original process in the circuit court of the United States, 
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if the parties are citizens of different States, and the amount in con- 
troversy is sufficient to give the circuit court of the United States 
jurisdiction. Everhart v. Everhart, 34 F. R, 83. 

The fact that a citizen of another State is selected as administrator 
for the purpose of conferring on the United States circuit court 
jm-isdiction of an action to be brought by him does not defeat 
that jurisdiction. Goff's Adm'r u Norfolk, etc., Co., 36 F. E., 
299. 

When defendant, in suit to quiet title to unoccupied land, is not in pos- 
session, complainant has not a plain, complete and adequate rem- 
edy at law, ia which case suits ia equity are forbidden by Revised 
Statutes, section 733, but the federal courts may administer the 
equitable remedy given by such Michigan statute. Grand Eapids, 
etc., Co. V. Sparrow, 36 F. R., 310. 

Federal courts have jurisdiction to reheve against a title fraudulently 
obtained by proceedings in a State court by enjoining the assertion 
of the fraudulent title. Bobb v. Vos, 36 F. R, 133. 

The motive with which a person purchases property or a claim has 
nothing to do vpith his right to maintain an action thereon in the 
national courts ; and so it does not affect the jurisdiction of said 
courts if the pui-chase is made with the expressed intention of suing 
therein. Neal v. Foster, 36 F. R, 39. 

Where entry beneath the surface on mining land is claimed to be made 
under the mining laws of the United States, and the right to enter 
turns upon the construction to be given to such laws, the case is 
within the jurisdiction of the United States circuit court. Cheese- 
man V. Shreeve, 37 F. R, 36. 

The federal courts wiU take equity jurisdiction of a bUL by non-resident 
heirs at law against resident heirs to compel an accounting of the 
property of their intestate m the hands of the defendants, and for 
a distribution of the estate, notwithstanding the remedy of com- 
plainants under the probate law of the State, when the bDl alleges 
facts evoking the exercise of the powers of a court of chancery, 
such as that there has been no administration after the lapse of 
five years, that defendants have wrongfully appropriated the whole 
estate to their use, traded and speculated upon it, changing the 
original form of some of the property, made profits thereon, and^ 
been guilty of concealment, rendering a discovery and accoimting 
necessary. Rich v. Bray, 37 F. R, 373. 

The federal courts have jurisdiction of an action by a steamboat com- 
pany to recover damages from a raUroad company for obstructing 
a navigable river of the United States by building a bridge across 
it, regardless of the citizenship of the parties. Sunflower River 
Packet Co. v. Georgia Pac. R Co., 39 F. R, 339. 

If a legislature of a State permits a county to contract and issue obliga- 
tions as evidences of indebtedness to citizens of other States, such 
legislature cannot prevent such citizens from bringing suits in a 
federal court in the State of the county by a law which provides 



Ch. 2.] IMPORTANT STATUTES. 25 

Original Jurisdiction Gekerali^y — continued. 

that counties cannot be sued, for the laws of the State permit the 
counties to create, on behsilf of the citizens of other States, a prop- 
erty right as against the counties, and this gives the right to such 
citizens to sue the counties in the federal courts. And such right is 
one which is beyond .the control of any legislative action of the 
State, and can be regulated alone by the constitution and laws of 
the United States. Hoover v. Crawford County, 39 F. R, 1. 

The federal courts have jurisdiction of suits involving the validity of 
a tax imposed by a State, alleged to be in violation of the United 
States constitution, without regard to the citizenship of the parties 
thereto. United States Exp. Co. v. Allen, 39 F. R, 713. 

In an action to restrain defendants from using bottles and labels in imi- 
tation of those of the plaintiff, where the patent for the design of 
such bottles has expired, the question whether defendants are using 
the same in good faith, in which case their acts would be lawful, or 
for the purpose of misleading the pubUc to believe that they are sell- 
ing the article made by plaintiff, in which case the expiration of 
the patent would be no defense, does not arise under the laws of 
the United States so as to give the federal courts jurisdiction. So- 
ciete Anonyme De La DistiUerie De La Liqueur Benedictine De 
L'Abbaye De Fecamp v. Cook, 40 F. R, 383. 

Under act of Congress, 1875, giving circuit courts jurisdiction in all 
cases " arising imder the constitution or laws of the United States," 
such courts have jurisdiction of a bill for an iujunction to restrain 
a raUroad company from extending its road aci'oss land belonging 
to the United States, and to which the complainant claims to have 
an equitable title as a pre-emptor, where the question in dispute is 
whether complainant has a right to the laud under the laws of the 
United States. Jones v. Florida C. & P. R Co., 41 F. R, 70. 

Under the act of June 7, 1878, repealing the bankrupt law, and the act 
of March 3, 1887, amending the act of 1875, a circuit coiu:t has juris- 
diction of a suit by an assignee in bankruptcy to prevent a person 
from establishing on the bankrupt's property, by proceedings in a 
State court, the lien of a fraudulent judgment obtained in 1869. 
Lehman v. La Forge, 43 F. R, 493. 

A federal court has jurisdiction of a suit to set aside its former decree 
for being fraudulently obtained, although by reason of present citi- 
zenship a purely original biQ between the parties could not be main- 
tained, as such a suit is but a continuation of the former controversy. 
Foster v. Mansfield, C. & L. M. R Co., 36 F. R, 637. 

An original bill and a cross-biU thereto constitute but one cause ; and 
when a circuit court has jurisdiction of the former by reason of the 
citizenship of the parties thereto, it has jurisdiction of the latter 
without reference to such citizenship. First Nat. Bank of Salem v. 
Salem Capital Flour-Mills Co., 31 F. R, 580. Contra, Vannerson v. 
Leverett, 31 F. R, 376. 

Defendant in a suit involving less than $3,000 was served with summons 
February 3, 1887, by an unauthorized person. He appeared gener- 
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ally on Febmary 23, 1887, and subsequently answered. Held, that 
the appearance cured the defect in service and gave the court juris- 
diction, and therefore the case vi^as not affected by act of March 3, 
1887, increasing the jurisdictional amount to $3,000. Piatt v. Man- 
ning, 34 F. R., 817. 

Under the provisions of the act of March'3, 1887, an action may be main- 
tained in the circuit court of the United States against a citizen of 
another State. Short v. Chicago, M. & St. P. E'y, 33 F. E., 114 
. "Where a writ of replevin was inadvertently issued in a case of which 
the court had no jurisdiction, and the property was turned over to 
the plaintiff pursuant to a statute of the State, held, that the court 
was not authorized to enter a judgment for a return of the property 
or to assess its value ; its power is limited to dismissing the writ. 
Burdett v. Doty, 38 F. E., 491. 
Amount in Controversy. 

For patent and copyright suits brought without regard to the amoimt in 
controversy, see head. Patent and Copyright Suits, infra. 

Bill by some creditors of insolvent corporation on behalf of all against 
the corporation and its stockholders to compel the latter to pay their 
unpaid stock subscriptions, where claim of original plaintiff amounts 
to more than $3,000, is within the jurisdiction of a federal circuit 
court Handley v. Stutz, 137 U. S., 366. 

Under the act of March 3, 1887, an action may be maintained in the 
United States circuit courts where the matter in dispute exceeds, 
exclusive of interest and costs, the value of $3,000, although it is 
made up of distinct demands of less value than $3,000, and although 
the plaintiff may have acquired such demands by assignment 
Bernheim v. Bimbaum, 30 F. E, 885. 

Under the act of March 4, 1887, the circuit court of the United States 
has not jurisdiction in a controversy between citizens of different 
States, if the sum or value of the matter in dispute does not exceed 
$3,000, excluding from the computation any interest which may 
have accrued up to date of suit Moore v. Town Council of Edge- 
field, 33 F. E., 498. 

In an action for, damages to property by a railroad company occupying 
a street the ad damnum of the writ and declaration was laid at 
$1,500 in ignorance of the new act of Congress of March 3, 1887, in- 
creasing the minimum hmit of the jurisdiction to $3,000 ; but, on 
motion to dismiss, the plaintiff asked leave to amend by increasing 
the ad damnum. Held, that the amendment should be allowed, 
since it did not satisfactorily appear from the nature of the case, 
and the circumstances shown, that the damages were not in fact 
larger than the original claim. It is only when the court can plainly 
see that its jurisdiction is being fraudulently invoked that it will 
deny the amendment or dismiss the cause. Davis v. Kansas City, 
etc., E. Co., 33 F. E, 863. 

Where a bill for the specific performance of a contract for the sale of 
land is silent respecting the value of the land in controversy, except 
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that, in the contract sought to be enforced, its price or value is 
fixed at $1,000, an amendment alleging that the present value of the 
land is $3,000 brings the controversy, as to amount, within the juris- 
dictional limits of the circuit court, as fixed by the act of March 3, 
1887. Johnston v. Trippe, 33 F. B., 530. 

Where the representatives of a deceased intestate bring suit against an 
administrator under one title and for a common undivided interest, 
the United States circuit court wUl, in the absence of any other valid 
objection, have jurisdiction, although the amount, which on divis- 
ion would come to each representative, may be less than the juris- 
dictional minimum. Prince v. Towns, 33 F. R, 161. 

A. declaration filed in the circuit court in Illinois averring that the 
plaintiff is a citizen of Ohio, and containing three counts, — one upon 
a pronvissory note for $875, one for money had and received, $875, 
and one for work and labor, $875, — • is sufficient upon demurrer to 
give that com-t jurisdiction, as the aggregate of the sums alleged to 
be in controversy exceeds the sum of $3,000. Armstrong v. Ettle- 
sohn, 36 F. R, 309. 

EJevised Statutes, section 968, provides that where a plaintiflE in a circuit 
court recovers less than $500 he shall not recover costs, but at the 
discretion of the court may be adjudged to pay costs. This section 
formed a part of the judiciary act, which fixed the jurisdictional 
amount at $500. Act of March 3, 1887, fixed the minimum Umit of 
the amount in dispute, necessary to give jurisdiction, at $3,000, but 
made no reference to section 968. Held, that the section was not 
amended by the act of 1887. Eastman v. Sheny, 37 F. R, 844, fol- 
lowed. Johnson v. Watkins, 40 F. R, 187. 

The theory of a bill being that a portion of the heirs entitled to distribu- 
tion may maintain the action for their respective proportions with- 
out joining others, in order to give jurisdiction to the circuit court 
the interest of each, independent of others, must amount to the sum 
of $3,000 ; and an allegation in the bUl that " the amount of (the 
property in controversy) is unknown to said complainants, but much 
more than $3,000, over and above all just debts and funeral ex- 
penses," is not sufficient to confer jurisdiction. Rich v. Bray, 37 
F. R, 373. 

Its cash price at a forced sale is not the proper criterion for ascertaining 
the value of property in controversy, on the question of the juris- 
diction of the federal courts, but the true rule is. What could it be 
sold for in the ordinary course of business? Berthold v. Hoskins, 
88 F. R, 773. 

On complaint of f^lse imprisonment, with damages laid at $10,000, it 
cannot be said that the amount in. controversy is less than $3,000, 
and not within the jurisdiction of the circuit court, though plaintiff 
was deprived of his liberty for only fifteen minutes, for refusal to 
pay a license demanded of him as a stove-range agent Hynes v. 
Briggs, 41 F. R, 468. 
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Under 24 Stat, 553, Umiting the jurisdiction of circuit courts to suits 
in which the matter in dispute exceeds $3,000, a circuit court has 
jui-isdiotion of a bill brought by a stockholder for the benefit of 
the corporation and any other stockholders who may choose to 
come in, to restrain the directors from paying out assets of the cor 
poration to the amount of $100,000, though the complainant holds 
less than $1,000 worth of stock, the matter in dispute in such case 
being the wrong done the corporation. Hill v. Glasgow R Co., 41 
F. R, 610. 

Under the act of 1875, as amended in 1887 and 1888, in a suit on county 
bonds and the interest coupons attached thereto, the coupons con- 
stitute "interest" within the meaning of the clause of the statute 
providing that the United States circuit courts shall have jurisdic- 
tion in certain cases where the amount in dispute exceeds $3,000, 
exclusive of interest and costs. Howard v. Bates County, 43 F. R, 
276. 
Patent and Copyright Suits. 

Under the act of Congress of March 3, 1887 (§ 1), providing that suits in 
the federal circuit courts shall be brought in the disti-ict where the 
defendant resides, except when the citizenship of the parties is the 
jurisdictional fact, a bill to restrain the infringement of a patent 
filed in Missouri against a citizen of Indiana cannot be maintained, 
Eeinstadler v. Eeeves, 33 F. R, 808. 

A bill for infringement of a patent in the circuit court for the southern 
district of New York by a citizen of that State alleged that the de- 
fendant was a corporation of Connecticut doing business in the 
district Held, on demuri'er to the bill, for which a special appear- 
ance only had been entered, that the com-t had no jurisdiction ; the 
defendant, under the act of Congress of March 3, 1887, not being 
liable to suit outside of the district of which it was an inhabitant, 
except where it waives its objection, or where the jurisdiction of 
the cii-cuit court is invoked solely on the ground of diverse citizen- 
ship, Halstead v. Manning, Bowman & Co., 84 F. R, 565. 

A circuit court sitting in Illinois has no jurisdiction of a suit for the in- 
fringement of letters patent brought by a corporation of that State 
against a corporation of Connecticut, having its principal office in 
Massachusetts and doing business in Illinois ; a corporation, under 
the act of 1887, beiag an inhabitant of the place where it has its 
principal place of business, where its corporate offices and records 
are kept, and its corporate meetings are held, and there being no 
statute in Illinois making it a condition of foreign corporations 
doing business in the State that they appoint agents upon whom pro- 
cess may be served. Qormully & Jeflrey Manuf . Co. v. Pope Manuf. 
Co., 34 F. R, 818. 

Neither Revised Statutes, section 711, vesting in the United States courts 
exclusive jurisdiction of patent and copyright cases, nor section 
699, providing for appeals and writs of error in such cases, without 
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regard to the sum in dispute, was repealed by act of March 3, 1875, 
and neither can therefore be repealed by act of March 3, 1887, which 
only purports to amend the former act Both acts merely refer to 
those cases where the State and federal courts have concurrent ju- 
risdiction. Miller-Magee Co. v. Carpenter, 34 F. E., 433. 

In view of the act of July 8, 1870, section 106, conferring on the circuit 
courts jurisdiction of aU actions arising under the copyright laws, 
whether civil or penal in their nature, those courts, under Revised 
Statutes, section 629, clause 9, giving them jurisdiction of all suits 
arising under the copyright laws, have jurisdiction of qui tarn ac- 
tions for penalties imposed by section 4963 for violations of the law 
relating to copyright, though by section 563 the district courts have 
jurisdiction of all suits for penalties and forfeitures incurred under 
the laws of the United States. Taft v, Stephens Lith. & Eng. Co. 
(March 20, 1889), 87 F. R, 736. 

Under section 1 of the act of 1875, as amended ia 1887 and 1888, which 
provides that no civU action shall be brought against any person in 
any district except that in which he is an inhabitant, a suit cannot 
be maintained in the district of New Jersey against the commis- 
sioner of patents, whose official residence is the District of Colum- 
bia. Elingworth v. Atha, 43 F. R., 141. 

Suits by the United States, Civil and Ceiminal. 

The limitation as to amount in controversy, necessary to give the cir- 
cuit court jurisdiction, fixed by section 1 of the act of March 3, 1887, 
does not apply to suits in which the United States is plaintiff or pe- 
titioner. United States v. Shaw, 39 F. R., 433. Contra, United 
States V. Huflmaster, 13 Sawyer, 383 ; S. C, 35 F. R., 83. 
The old law embraced in section 639, Revised Statutes, gave jurisdiction 
of all suits at common law and in equity where the United States 
are plaintiffs or petitioners, and it also contained an independent 
special clause, giving jurisdiction of aU suits arising under the reve- 
nue, internal revenue, or postal laws. The act of March 3, 1887, con- 
ferred jurisdiction of all suits at common law or in equity where 
the United States are plaintiffs or petitioners, without reference to 
said special subjects. Held, that the latter provision does not repeal 
by impUcation the grant of jurisdiction over the special subjects 
mentioned in the dependent clauses of the original statute. United 
States V. Shaw, 39 F. R., 433. 
The receiver of a national bank in process of liquidation, having received 
his appointment from the comptroller of the currency under the 
national banking laws, is an officer of the United States, and as such 
may sue in the circuit court, without regard to citizenship or the 
amount involved, under Revised Statutes, section 639, clause 3, con- 
ferring upon that court jurisdiction " of aU suits at common law 
where the United States, or any officer thereof, suing under au- 
thority of any acts of Congress, are plaintiffs," Armstrong v. Ettle- 
sohn, 36 F. R, 309. 
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Clause 4, section 629, Revised Statutes, was not repealed by the act of 
March 3, 1875, or by the act of March 3, 1887, defining the jurisdic- 
tion of the circuit courts ; and these courts have jurisdiction in suits 
arising under revenue laws, although the amount in dispute is less 
than $3,000. Ames v. Hager, 13 Sawyer, 473 ; S. C, 36 F. E., 139. 

Forging or unlawfully tampering with the tally-papers or other re- 
turns which show, in addition to the number of votes cast for a 
member of Congress, the number of votes cast for State oflScers at 
the same polls, is an offense against the federal election laws, of 
which the federal courts and commissioners have jurisdiction. Van 
Buren v. United States, 36 F. R, 77. 

Act of Febmary 36, 1885, prohibiting the importation of contract labor, 
provides in section 3 that every perspn violating its provisions shall 
forfeit for each offense the sum of $1,000, which may be sued for 
and, recovered as debts of like amount are now recovered in the cir- 
cuit courts of the United States, and that it shall be the duty of the 
district attorney of the proper district to prosecute every such suit 
at the expense of the United States. Held, that, as the suit to re- 
cover such* penalty is of a criminal nature, this provision is not 
repealed by the act of August 13, 1888. United States v. Mexican 
Nat R'y Co., 40 F. R, 769. 

Place op Suit Generally. 

A suit to enforce or remove an incumbrance or lien may be brought 
against a non-resident and service may be had by publication. See 
section 8, post. 

Section 1 of the act of March 3, 1875, as amended in 1887 and 1888, con- 
tains the clause : " But where the jurisdiction is f oimded only on 
the fact that the action is between citizens of different States, suit 
shall be brought only in the district of the residence of either the 
plaintiff or the defendant." Under this provision a circuit court 
has not jurisdiction of a suit by two plaintiffs, one of whom is a 
resident of the district in which suit is brought and one of whom is 
a resident of another State, against a defendant who is resident of 
another State. All the plaintiffs must be residents of the district 
in which suit is brought in order that it may be maintained. Smith 
V. Lyon, 133 U. S., 315 ; same case in lower court, Smith v. Lyon, 38 
F. R, 53. 

The provision m section 1 of the judiciary act of 1875, as amended in 
1887 and 1888, as follows : "But no person shall be arrested in one 
district for trial in another in any civil action before a circuit or 
district court; and no civil suit shaU be brought before either of 
said courts against any person by any original process of [or] pro* 
ceeding in any other district than that whereof he is an inhabitant," 
^ does not apply to cases madmkalty. Iw re LouisviUe Underwriters 
134 U. S., 488. 

The provisions of the act of March 3, 1887, section 1, regarding the place 
of bringing suit by original process in the circuit coui-ts of the 
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United States, do not apply in determining the question of jurisdic- 
tion on an application for the removal of a cause from the State 
court. Fales v. Chicago, M. & St. P. E'y Co., 33 F. R., 673. 

Where the action is one of which the circuit courts have jurisdiction 
under the act of March 3, 1887, section 1, the controversy being one 
between a citizen of the State and a foreign subject, and the amount 
in dispute exceeding $3,000, the provision of that section in relation 
to the district where the action shall be brought does not affect the 
question of jurisdiction, and the privilege it accords to defendant is 
waived by flhng a general appearance and answering to the merits. 
Norris v. Atlas Steamship Co., 37 F. R, 379. 

Under the act of August 13, 1888, a federal circuit court has no jurisdic- 
tion of a suit by citizens of the district of suit against an ahen tem- 
porarily in the district. Myer v. Herrera, 41 F. R., 65. 

Under section 1 of the act of March 3, 1887, the process of federal circuit 
courts win not run throughout the United States, except in the par- 
ticular cases and to the extent provided by Revised Statutes, sec- 
tion 738. Bourke v. Amison, 33 F. R., 710. Section 8 of the act of 
1875 is an extension of Revised Statutes, section 738. 

Even if the act confers a privilege merely, which defendant might 
waive, it is not waived by a formal appearance entered on the 
first rule-day, followed on the second rule-day by an assertion of the 
right to be sued only in the district of his residence. Eeinstadler v. 
Reeves, 33 F. R, 308. 

Where in a suit it appears that many of the defendants are from the 
same State, with conflicting interests, the controversy is between 
citizens of the same State, and the federal courts have no jurisdic- 
tion under act of March 3, 1887, giving them jurisdiction when the 
suit is between citizens of different States. Covert v. Waldron, 33 
F. R., 311. 

Under the act of March 3, 1887, when the jurisdiction depends upon 
grounds other than the citizenship of the parties, the defendant must 
be sued in the district of his domicile ; but when the jurisdiction 
depends upon citizenship, the suit may be brought in the district in 
which either plaintiff or defendant resides. St. Louis, V. & T. H, R. 
Co. V. Ten-e Haute & L R. Co., 33 F. R., 385. 

Where the jurisdiction is founded only on the fact that the action is be- 
tween citizens of different States, suit may be brought in the district 
of the residence of either the plaintiff or defendant. Bank of Winona 
V. Avery, 34 F. R., 81. 

Where the jurisdiction depends solely on the citizenship of the parties, 
plaintiff may bring the action in the district wherein he resides, 
without reference to the residence of the defendant if he resides in 
a different State. Bostwick v. American Finance Co., 43 F. R., 897. 

Code Virginia, 1873, chapter 145, requires an administrator, when suing 
for damages for causing the death of his intestate, to bring the ac- 
tion in his own name, the amount recovered to go to the widow and 
children, if any ; otherwise to be assets of the estate. Held that, 
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where the administrator and defendant are citizens of different 
States, the action may be brought in a federal court though the de- 
ceased was a citizen of the same State with defendant, where his 
widow and children still reside. Harper v. Norfolk & W. R. Co., 
36 F. K., 103. 

Under the residence clauses of the act of March 3, 1887, a suit to enjoin 
the collection of a tax, on the ground that it violates the United 
States constitution, must be dismissed as to such defendants as are 
non-residents of the district m which it is brought. United States 
Exp. Co. V. Allen, Comptroller, 39 F. R, 713. 

Under the act of 188?, providing that, when an action is between citi- 
zens of different States, it may be brought "in the district of the 
residence of the plaintiflE or defendant," an action by a non-resident 
against a partnership, whose members are residents of diflferent 
States and districts, may be brought in the district of the residence 
of one of them. Eawitzer v. Wyatt, 40 F. R., 609. 

If on motion to dismiss for want of jurisdiction it appears that the juris- 
diction is dependent wholly on adverse citizenship, and that one of 
the defendants lives in the district where suit is brought, and the 
other defendant and the plaintiff live in different districts, the action 
wiU be dismissed as to the non-resident defendant but not as to the 
resident defendant Bensinger, etc., Co. v. National, etc., Co., 43 
F. R., 81. 

Although act of March 3, 1887, authorizes an original suit brought in the 
circuit coui't, where the jurisdiction is founded on the fact of diverse 
citizenship solely, to be brought in the district of the residence of 
either plaintiff or defendant, and the statutes of Connecticut permit 
the attachment of the property, located in the State, of a non-resi- 
dent defendant, without personal service on him, and in the absence 
of voluntary appearance, the subjection of such property to a judg- 
ment in rem, yet Revised Statutes, sections 914, 915, authorizing the 
practice and modes of, procedure in federal courts to be conformed 
to those of the respective States wherein such courts are held, and 
authorizing the same remedies by attachment as are provided by the 
laws of those States, do not give a United States circuit court sitting 
in Connecticut jurisdiction of proceedings in rem against the prop- 
erty of a non-resident defendant, who has not been personally 
served or appeared. Harland v. United States Tel. Co., 40 F. R, 308. 
■ A general appearance by the defendant in an action is a waiver of the 
objection that the service of summons on him was irregular, because 
not made in the district of which he was an inhabitant, as required 
by act of March 3, 1887. Foote v. Massachusetts Ben. Ass'n of Bos- 
ton, 39 F. E., 33. 

A circuit court having jurisdiction of the subject-matter and the parties, 
the right of a defendant to object to being sued in a district of which 
he is not an inhabitant is personal to himself, and he may insist 
upon or waive that right as he chooses. Purcell v, British, etc., Co., 
43 P. R., 465, 
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Acceptance of service being merelj' equivalent to personal service in the 
district does not prevent a defendant from moving to dismiss the suit 
because brought in a district in which he does not reside. United 
States V. Loughrey, 43 F. R., 449. 

Where a bai shovrs on its face that defendant is not an inhabitant of the 
district wherein the suit is brought, defendant may assert his objec- 
tion to being served out of the district of his residence by demurrer 
as well as by motion to dismiss. MiUer-Magee Co. v. Carpenter, 34 
F. R, 433 ; Reinstadler v. Reeves, 38 F. R., 308. 
Place of Suit Against a Corporation. 

For patent and copyright suits in which the rights of a corporation are 
decided, see head, Patent and Copyright Suits, supra. 

When the jm-isdiction of a federal circuit court is founded on any of 
the grounds specially mentioned in section 1 of the act of 1875, as 
amended in 1887 and 1888, except the diverse citizenship of the par- 
ties, the suit must be brought in the district of defendant's resi- 
dence ; but where the jurisdiction is founded solely on the ground 
that the plaintiff and defendant are citizens of different States, the 
suit may be brought in either the district of plamtifl's residence or 
of defendant's residence. In this case suit was brought in the dis- 
trict of plaintiff's residence against a sister-State corporation on 
whose agent due service was obtained within the district, and the 
jurisdiction of the federal circuit court over the suit was sus- 
tained. McCormick v. Walthers, 134 U. S., 41. 

Where a f oi'eign corporation (e. g., a sister-State corporation) is not doing 
business in a State, and neither the president nor any other officer 
is there transacting business for the corporation, and representing 
it in the State, the corporation is not Within the State so that service 
can be made upon it. Service upon the president temporarily pres- 
ent in the State amounts only to an informal notice to the corpora- 
tion, and does not bring it into court. So held arguendo, the foreign 
corporation ha,ving waived defective service by appearance. Fitz- 
gerald, etc., Co. V. Fitzgerald (1890), 137 U. S., 98. 

A libel in admiralty in personam may be maintained against a corpo- 
ration in any district by service there upon an attorney appointed 
by the corporation as required by the statutes of the State to re- 
ceive service of legal process. Residence clauses of section 1 do not 
apply to admiralty suits. In re Louisville Underwriters, 134 U. S.. 
488. 

A citizen of Mexico cannot sue a Connecticut corporation in the United 
States circuit court for the southern district of California, although 
the corporation has an office and managing agent in that disti-ict. 
Denton v. International Company of Mexico, 13 Sawyer, 355 ; S. 0., 
36 F. R, 1. 

Where plaintiff is a citizen of Massachusetts, and defendant a corpora- 
tion created by the law of Rhode Island, as well as by the law of 
Massachusetts, the suit may be brought in the federal court for the 
Rhode Island district For the purposes of the suit defendant is to 
3 
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be deemed a citizen of Rhode Island. Page v. FaU River W. & P. 
Co., 31 F. R., 257. 

Corporations are citizens and residents of the State under the laws of 
which they were created, and they cannot, by engaging in business 
in another State, acquire a residence there, within the meaning of 
the act of March 3, 1887. Fales, Adm'x, v. Chicago, M. & St P. R'y 
Co., 33 F. R, 673. 

Act of March 8, 1887, section 1, provides that suit shall be brought in 
the district of the residence of either party, when the action is be- 
tween citizens of different States. Held, that federal courts will 
take jurisdiction when plaintiflE is a resident of the district wherein 
he brings suit, and defendant a coi-poration created by laws of a for- 
eign Stata Eawley v. Southern Pac. R. Co., 33 F. E., 305. 

A circuit court in Missouri has no jurisdiction of an aption against a 
corporation created by the State of Mississippi, and having its prin- 
cipal office there, for damages for acts amounting to a violation of 
the interstate commerce law, though defendant has an office and 
agent in Missouri, and plaintiflE resides there, and though the petition 
shows a cause of action at common law. Connor u Vicksburg & 
M. R. Co., 36 F. R, 273. 

Under the act of March 3, 1887, as amended by act of August 13, 1888, 
requiring an action in the federal courts to be brought in the district 
of which defendant is a resident, the federal courts of lUinois can- 
not obtain jurisdiction of an Iowa corporation by service of process. 
Jessup V. Ilhnois Cent R Co., 36 F. R, 735. 

Under the act of March 3, 1887, as explained by the act of August 13, 
1888, requiring an action in the federal com-ts to be brought in the 
district of which defendant is a resident, a New York corporation, 
having its principal office in that State, and doing business in Ilh- 
nois, cannot be sued in the federal courts in lUinois. Preston v. 
Fire Extinguisher Manuf g Co., 36 F. R, 721. 

Act of March 3, 1887, providing that an action shall be brought in no 
other district than that of which defendant is an inhabitant, author- 
izes an action against a railroad corporation only in the State by 
whose laws it was created, though the greater part of its railway 
and its principal office are in another State, where its aimual elec- 
tions are held, and most of its officers and stockholders reside, and 
of which most of its directors are citizens. FilU v. Delaware, L. & 
W. R Co., 37 F. R, 65. 

A raih'oad company, whose road extends from Atlanta, Ga,, through 
South Carolina to Charlotte, N. C, the office of its division superin- 
tendent being in Atlanta, may be sued in the Georgia court by a citi- 
zen of Georgia, for personal injuries received while traveling on its 
road in South Carolina, especially where it ^ appears that the train 
on which the accident happened was being operated under the su- 
perintendent's control Hills v. Richmond & D. R. Co., 37 F. R, 660. 

A steamship company incorporated under the laws of, and having its 
principal office in, a European country, between which and the port 
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of New York city its vessels ply, and whose piers for lading and 
unlading of its cargoes are in New Jersey, where its oiBce for the 
transaction of its industrial operations in America is kept, but whose 
financial and monetary operations are conducted at the ofiSce of 
its agents in New York city, which ofaoe it advertises as its New 
York office, is not suable in New York under the act of March 3, 
1887, section 1, requiring actions to be brought in the district of 
which the defendant is an "inhabitant." Hohorst v. Hamburg- 
Amer. Packet Co., 38 F. B., 373. 

The act of March 3, 1887, does not oust said courts of jurisdiction of a 
suit against a foreign corporation which has agreed, as a condition 
of the right to transact business in the State, to submit to be sued 
there, since the right given by the statute is a personal exemption, 
which may be waived. Consolidated Store Service Co. v. Lamson 
Consolidated Store Service Co., 41 F. R, 833. 

The Hmited partnerships of Pennsylvania having a capacity to sue and 
be sued by the pai-tnership name, and exercising other functions 
analogous to or identical with those of corporations, are neverthe- 
less not corporations entitled to sue as artificial citizens of the States, 
within the purview of the constitution and laws of the United 
States in that behalf. The fedei'al courts will not extend the crea- 
tion of such artificial citizens of the States in order to acquire juris- 
diction over organizations that are not corporations, strictly so 
called. Imperial Refining Co. v. Wyman, 38 F. R, 574. 

A corporation of another State, defendant in a suit in a federal court 
which has jurisdiction of the subject-matter, by appearing, filing 
answer and taking testimony, waives its right to insist at the hear- 
ing that it can be sued in the district of its residence only. McBride 
V. Grand De Tour Plow Co., 40 F. R, 162. 

A corporation cannot acquire a residence in a State other than the one 
in which it is incorporated, within the meaning of act of 1887. 
Booth V. St Louis Fire Engine Manuf'g Co., 40 F. R, 1. 

A corporation does not acquire a residence in a State other than in the 
State in which it is incorporated by maintaining an office and hav- 
ing an agent there, within the meaning of the act of March 3, 1887. 
Bensinger, etc., Co. v. National, etc., Co., 41 F. R, 81. 

A corporation chartered by a sister State is not a resident of the State 
vrathinthe meaning of the removal provisions of the act of 1875, as 
amended in 1887 and 1888, simply because it does business and has 
agentsj within such State. Fales v. Railway Co., 33 F. R, 678, fol- 
lowed. Henning v. W. U. Tel. Co., 43 F. R., 97. 

When the plaintifE in an original biU in a federal court is a corporation 
of a sister State and has no agent or representative in the judicial 
district when the suit is pending, other than its solicitor in the suit, 
an order will be made for substituted service, as respects a cross- 
bill, upon such solicitor. Johnson, etc., Co. v. Union, etc., Co., 43 
F. R, 331. 
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In an action against a corporation and its officers in winch relief is 
sought against the corporation and discovery from the officers, the 
latter are not merely nominal parties. Doyle v. San Diego, etc., Co., 
48 F. R, 3i9. 

Where a corporation, created by the laws of one State, by its officers or 
agents, comes into a judicial district of another State and there 
carries on business, — for example, operates lines of railway therein, 
and has there an agent upon whom, under the laws of the latter 
State, process may be served, — it is an inhabitant of said district, 
withia the "" meaning of the act of Congress of March 3, 1887, and is 
suable in the circuit court of the United States of said district Eid- 
dle V. New York, L. E. & W. R Co., 89 F. R, 390. This decision oon- 
fficts with the preponderance of authority. 

PlaiutiflE is a citizen of Mexico, and defendant is a Texas railroad cor- 
poration, whose principal office is in the eastern district of Texas, 
but whose raUroad extends into the western district, in which it has 
agents to transact its ordinary business. By the Revised Statutes of 
Texas, article 4120, defendant's pubhc office shall be considered its 
domicile. By article 1198, subdivision 21, defendant may be sued 
ia any county into which its raUroad extends, and process may be 
served on its local agent (art 1223). Held, that suit may be brought 
in the western district Zambrino v. Galveston, H. & S. A. E'y Co., 
38 F. R, 449. 

Suit by an Assignee. 

Under the act of March 3, 1875 (18 Stat, 470), the restriction of the orig- 
inal jurisdiction of United States circuit courts in suits by an as- 
signee whose assignor could not have sued in a circuit court does 
not apply to a suit removed from a State court Delaware County 
Commissioners v. Diebold, etc., Co., 138 U. S., 473, 486. 

The provision relating to suits by assignees ia section 1 of the judiciary 
act of 1875, as amended in 1887, does not affect an action of trespass 
for cutting and removing timber, brought by an assignee of the 
owner of the land. Ambler v. Eppinger, 137 U. S., 480. 

That provision relates to claims arising on contracts of the original par- 
ties, not to a claim arising from a trespass to property. Id, 

If A, a citizen of State M., gives B., a citizen of State N., an order for 
the payment of money drawn on C, a citizen or municipal corpo- 
ration of State M., and C. accepts such T>rder but refuses to pay it, a 
federal court has jurisdiction of a suit by B. against C. on such 
order on the ground of the diverse citizenship of the parties. The 
provision relating to suits by an assignee in section 1 of the act of 
August 13, 1888, does not forbid the federal court to take jurisdic- 
tion in such a casa Superior City v. Ripley (1891), 138 U. S., 93. 

Under section 1 of the act of Mai-ch 3, 1875, before its amendment in 
1887, the assignee of a judgment founded on a contract could not 
maintain a suit on the judgment in a federal circuit court on the 
ground of diverse citizenship of the parties, unless it appeared 
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affirmatively in the record that both the plaintiff and his assignor 
were not citizens of the same State with the defendant. Metcalf v. 
Watertown, 128 U. S., 586. 

An action to recover damages for a refusal to accept and pay for mer- 
chandise under an oral contract is a suit to recover the contents of 
a chose in action, withia the meaning of the act of March 3, 1887, 
and the circuit comt has no jurisdiction of such suit in favor of an 
assignee, unless it might have been prosecuted in such court if no 
assignment had been made. Simons v. Ypsilanti Paper Co., 33 F. B., 
193. 

In the first section of the act of March S, 1887, in the clause " or of any 
subsequent holder of such instrument be payable to bearer, and be 
not made by any corporation," the word "of," pi'eceding the words 
" such instrument," should be held to be " if." Newgass v. City of 
New Orleans, 33 F. E., 196. The act of August 13, 1888, corrects the 
error mentioned. 

Where the transfer of choses in action requires an assignment the court 
has no jurisdiction over cases where an assignee is plaintiff, unless 
the court would have had jurisdiction had the action been brought 
by the assignor. Newgass v. City of New Orleans, 33 F. R., 196. 

Where the ti-ansfer of choses in action may be made by dehvery, and 
the obligation is made to bearer and by a corporation, and the par- 
ties to the suit are citizens of diflierent States, the court has jurisdic- 
tion, although had the suit been brought by a former holder the 
court would have had no jurisdiction. Id. 

The circuit court has no jurisdiction of an action by an assignee on a 
county warrant payable to the order of a person named therein, and 
passiag only by indorsement, in the absence of averment that the 
assignor was quahfied to sue in this court ; but has jurisdiction of 
an action by the holder on one payable to bearer, such being a nego- 
tiable security made by a corporation. Rollins v. Chailee County, 
34 F. E., 91. 

Owens, wishing to borrow $10,000 of the plaintiffs, offered to give a 
note therefor, with the defendants as security ; and, the plaintiffs 
consenting, he deUvered them a note for the amount, signed by the 
defendants and payable to his order, which he at the same time in- 
dorsed, and also subscribed a waiver of notice and protest written 
thereon, and received the amount to his own use. The note not be- 
ing paid when due, the plaintiffs brought this action against the 
defendants to recover the amount thereof. The defendants demur 
to the complaint for want of jurisdiction in the court. Held, that 
the plaintiffs are the payees, and not the assignees, of the note ; and 
that there never was any assignment thereof, withia the restriction 
on the jurisdiction of this court over an action to x'ecover the con- 
tents of a promissory note contauied in the last clause of section 1 
of the act of 1887. ^ Goldsmith v. Holmes, 36 F. R., 484. 

Complainants, as the assignees of a judgment obtained in a State court 
by a citizen of the same State as the defendant in the judgment, sue 
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in equity, by way of creditor's bill, to enforce said judgment against 
the insolvent debtor's property. Held, that the assignor could not 
have sued in the original proceedings in this court, and that his as- 
signees cannot do so, under the act of 1888. Mississippi MiUs v. 
Cohn, 89 F. R, 865. 

The sale of an equitable mterest hi land is not a mere assignment of a 
right of action relating thereto ; and in a suit in a national court by 
the vendee to establish his right therein, it is not material what is 
the citizenship of his vendor under whom he claims. Gest v. Pack- 
wood, 39 F. E., 535. 

Defendant city, having voted bonds for the erection of water-works, 
contracted for the same with F. & Co. Plaintiffs furnished the 
pipes for the works, and an agreement was made bet-ween plaintiffs, 
defendant and the contractors, by which plaintiffs were to be paid 
for the material furnished soon after the works were completed. 
Upon the completion of the works the contractors drew an order 
on the city in favor of plaintiffs for the amount due, which order 
was duly accepted by the defendant Held, that the order and ac- 
ceptance constituted a direct agreement between plaintiffs and de- 
fendant, and was not an assignment of the contractors' claim, within 
the meaning of act of August 13, 1888, providing that an assignee 
cannot bring suit in the circuit com-t unless the assignor might have 
done so had no assignment been made. Eipley v. City of Superior, 
41 F. R., 113. 

A promissory note payable to the order of , which was made for a 

valuable consideration, is in legal effect payable to bea,rer ; and one 
who buys it from a lawful holder, and afterwards fiUs the blank 
by writing his own name therein as payee, is an assignee within the 
meaning of section 1 of the act of 1875, as amended in 1887 and 1888, 
and therefore not entitled to sue in a federal circuit court upon such 
note, the original holder and the maker both being citizens of the 
State in which suit is brought Steel v. Rothbam, 43 F. E., 390. 

By the provisions of section 1, as amended March 3, 1887, governing a 
suit by an assignee, it was intended to prohibit all suits by an "as- 
signee of a chose in action in a federal court where the original 
assignor could not maintain the suit, except suits on foreign bills of 
exchange and except notes made payable to bearer and executed by 
a corporation. Wilson v. Knox Coimty, 43 F. R, 481. 

Jurisdiction by removal from State court — Suit 
involving federal question.] § 2. That any suit of a civil 
nature, at law or in equity, arising under the Constitution or 
laws of the United States, or treaties made, or which shall be 
made, under their authority, of which the circuit courts of the 
United States are given original jurisdiction by the preceding 
section, which may now be pending, or which may hereafter 
be brought, in any State court, may be removed by the de- 
fendant or defendants therein to the circuit court of the United 
States for the proper district. 
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Removal of other suits.] Any other suit of a civil nat- 
ure, at law or in e(juity, of which, the circuit courts of the 
United States are given jurisdiction by the preceding section, 
and which are now pending, or which may hereafter be 
brought, in any State court, may be removed into the circuit 
court of the United States for the proper district by the de- 
fendant or defendants therein, being non-residents of that 
State. 

Severable controversy.] And when in any suit men- 
tioned in this section there shall be a controversy whic^i is 
wholly between citizens of different States, and which can be 
fully determined as between them, then either one or more of 
the defendants actually interested in such controversy may 
remove said suit into the circuit court of the United States for 
the proper district. 

Removal for local influence.] And where a suit is now 
pending, or may be hereafter brought, in any State court, jn 
which there is a controversy between a citizen of the State in 
which the suit is brought and a citizen of another State, any 
defendant, being such citizen of another State, may remove 
such suit into the circuit court of the United States for the 
proper district, at any time before the trial thereof, when it 
shall be made to appear to said circuit court that from preju- 
dice or local influence he will not be able to obtain justice -in 
such State court, or in any other State court to which the said 
defendant may, under the laws of the State, have the right, 
on account of such prejudice or local influence, to remove said 
cause : Provided, that if it further appear that said suit can be 
fully and justly determined as to the other defendants in the 
State court, without being affected by such prejudice or local 
influence, and that no party to the suit wiU be prejudiced by 
a separation of the parties, said circuit court may direct the 
suit to be remanded, so far as relates to such other defendants, 
to the State court, to be proceeded with therein. 

Remand of case removed for local influence.J At 
any time before the trial of any suit which is now pendmg in 
any circuit court or may hereafter be entered therein, and 
which has been removed to said court from a State court on 
the aflidavit of any party plaintiff that he had reason to be- 
lieve and did believe that, from prejudice or local influence, 
he was unable to obtain justice in said State court, the circuit 
court shall, on application of the other party, examine into 
the truth of said aflidavit and the grounds thereof, and, unless 
it shall appear to the satisfaction of said court that said party 
win not be able to obtain justice in such State court, it shall 
cause the same to be remanded thereto. 

No appeal from remanding order.] Whenever any 
cause shall be removed from any State court into any circuit 
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court of the United States, and the circuit court shall decide 
that the cause was improperly removed, and order the same 
to be remanded to the State court from whence it came, such 
remand shall be immediately carried into execution, and no 
appeal or writ of error from the decision of the circuit court 
so remanding such cause shall be allowed. 

As amended by act of August 13, 1888. 35 Stat., 433. 

Removal foh Federal Question. 

A suit to recover property acquired by the removing defendant as re- 
ceiver of a national bank by authority of the laws of the United 
States arises \mder the laws of the United States within the mean- 
ing of the removal act of August 13, 1888. Sowles v. Witters, 43 
F. R., 700. 

A suit in a State court against a receiver appointed by a federal court, 
brought without leave of the federal court, is removable to a fed- 
eral circuit court, since it involves a federal question, i. e., the con- 
struction of the provisions of the amendatory act of March 3, 1887, 
permitting a suit in a State court against a receiver appointed by a 
federal court. Evans v. DiUingham, 43 F. R., 177. 

On motion to remand to the State court, by plaintiff, defendant sought 
to have the case retained, alleging that the matter in dispute arose 
under the constitution, laws or treaties of the United States. Held, 
that to give the court jurisdiction it must clearly appear from the 
record that the construction of some provisions of the constitution, 
laws or treaties must be met and decided before the issues in the 
particular cause can be flnaUy disposed of, and the court will not 
take jurisdiction because a party asserts it exists, but in determin- 
ing that matter wiU. consider aU points of law and fact that inhere 
to that jurisdictional question. State of Iowa v. Chicago, M. & St 
P. R'y Co., 33 F. R, 391. 

In an action in the nature of quo warranto, brought in the name of the 
State, by her attorney-general, to prevent a railroad company from 
exercising certain rights and privileges, and from controlling cer- 
tain lands, the defendant petitioned for the removal of the cause to 
the circuit court of the United States, alleging that it acquired own- 
ership in the land under an act of the legislature, and in accordance 
therewith exercised rights of ownership ; that subsequently the act 
granting the land was repealed; that such repealing act was in 
violation of the provisions of the constitution relating to lavrs im- 
pairing the obUgati'on of contracts, and of the "fourteenth amend- 
ment, declaring that no person shall be deprived of property without 
due process of law. Held, that the petition showed an issue in the 
action arising under the federal constitution, within the meaning of 
the act of March 3, 1887, relating to the removal of causes from the 
State to the federal courts ; and a disclaimer by the attorney-gen- 
eral of the State, that no reliance was placed on the repealing act, 
cannot operate to eUminate such issue. State of lUinois v. lUinois 
Cent R. Co., 83 F. R., 731. 
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An action between a receiver of an insolvent national bank and a de- 
positor, involving only the right of set-off of deposits against notes 
due by the depositor, does not present a federal question, under Re- 
vised Statutes, section 5343, avoiding preference to creditors of such 
an insolvent bank. Cause remanded to State court Tehan v. First 
Nat Bank, 39 F. R., 577. 

In order to remove a cause from a State to a United States court, under 
the act of 1887, on the ground that it arises under a statute of the 
United States,. the record must aiBrmatively show, from the facts 
alleged, that some disputed construction of the statute will arise for 
decision in the case. Austin v. Gagan, 39 F. R, 636. 
•IGHT OF Removal in General. 

Under the judiciary act of March 3, 1875, and Revised Statutes, section 
716, a mandamus suit begun in a State court cannot be removed 
from such court to a federal circuit court Revised Statutes, sec- 
tion 716, and the act of 1875, taken together, limit the jurisdiction of 
federal circuit courts over mandamus suits to ancillary mandamus 
suits in which the court has acquired jurisdiction of the controversy 
before the institution of the mandamus suit Rosenbaum v. Bauer 
(1887), 130 U. 8., 450, which, in effect, overrules New Orleans, etc., 
R. Co. V. Mississippi, 113 U. S., 13, and Raih-oad Co. v. Mississippi, 
103 U. S., 135, and People v. Colorado, etc., R. Co., 43 F. R, 638. 

An appeal under a State law from an assessment of taxes to a State 
county court, which acts not judicially but as a board of commis- 
sioners, is not a " suit " within the meaning of the removal acts, and 
cannot be removed into a federal circuit court Upshur County v. 
Rich, 135 U. S., 467. 

Where a cause is removed from a State court to a federal court, on the 
ground of diverse citizenship, if the petition for removal and the 
record both fail to show aflSrmatively the existence of such diverse 
citizenship at the commencement of the suit as well as when the re- 
moval was asked, the cause wUi be remanded to the State com't 
La Confiance, etc., D' Assurance v. HaU (1890), 137 U. S., 61. 

In order that a case may be removed from a State court to a federal 
circuit court under the act of March 3, 1875, the record of the case 
at the time of removal must show upon its face that the case is re- 
movable. No amendment of the record in the federal court is ad- 
missible to cure material defects existing in the record at the time or 
removal Crehore v. Ohio, etc., R. Co., 131 U. S., 340. 

Where neither the petition for removal of a cause from a State to a fed- 
eral court on the ground of diverse citizenship, under the removal 
act of March, 1887, nor the record shows that defendant was a non- 
resident of the State where the suit was brought at the time of filing 
the petition, the federal court does not obtain jurisdiction and can- 
not aUow the petition to be amended so as to give it jurisdiction. 
Freeman v. Butler, 39 F. R„ 1. 

Under the act of March 3. 1875, § 2, before its amendment in 1887, it 
was held that a habeas corpus suit was not removable from a State to 
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a federal circuit court, because it involved no definite value in con- 
troversy. Kurtz V. Moffitt, 115 U. S., 487. 

Under the amendatory act of 1887 the value in controversy must ex- 
ceed $2,000 in order to give a federal circuit court jurisdiction of a 
suit by removal, e. g., of a suit sought to be removed on the ground 
of local prejudice. In re Perm. Co., 137 U. S., 451. 

A record and petition for removal of a cause from a State to a federal 
court which f aOs to show the citizenship of the petitioners at the 
time the suit was commenced does not entitle them to a removal 
Seddon v. Virgmia, T. & C. S. & I. Co., 36 F. E., 6. 

The provisions of the act of March 3, 1887, section 1, regarding the place 
of bringing suit by original process in federal courts, do not apply 
in determining the question of jurisdiction on an application for 
the removal of a cause from a State court. Fales v. Chicago, etc., 
E. Co., 33 F. R, 673. 

The statutes regulating the right of set-off may be effective to determine 
the sum or value of " the matter in dispute " in the suit sought to be 
removed, and yet not operate as restrictions imposed by State legis- 
lation upon the jurisdiction of the federal court. If, therefore, the 
suit be one appealed from a justice of the peace to the State circuit 
court, and the defendant file there a plea of set-off, claiming $3,000 
against the plaintiff, but under the statute of the State he can re- 
cover no more than $500 in that court, it is that sum which is the 
"matter in dispute,'' and the federal court can have no jurisdiction 
by removal under the act of 1875, section 2. New York L & P. Co. 
V. Milburn Gin & Machine Co., 35 F. R, 325. 

In a suit for divorce defendant alleged in his petition for removal that 
the amount in controversy exceeded $2,000, upon the ground that 
the complainant charged in her bill that he was the owner of valu- 
able real estate, and received an income of not less than $10,000 per 
annum, and prayed an award of alimony according to the equities 
of the case. Held, in view of the fact that the allowance of alimony 
was discretionary and the amount imcertain, that it could not be 
said to be a suit wherein the matter in controversy exceeded the 
sum of $2,000. Bowman v. Bowman, 30 F. E., 849. 

A declaration containing a special count on an insurance policy for 
$2,250, alleging a total loss, and concluding " to plaintiff's damage 
$2,000," " for the recovery of which, with just costs, plaintiff brings 
suit," and common counts in assumpsit for $3,000, concluding as in 
the first count, shows that the amount in dispute exceeds $2,000, 
and the action is removable under the act of March 3, 1887. Piatt 
V. Phoenix Assur. Co. of London, 37 F. R, 730. 

Where there is nothing in the pleadings by dii-ect averment as to the 
value in dispute, and no facts from which it can be ascertained that 
the sum or value is less than $2,000, and the petition for removal 
from the State to the federal court alleges that the matter in dispute 
exceeds the value of $2,000, which allegation is not controverted by 
special plea nor by afiBdavit, a motion to remand to the State court. 
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for want of federal jurisdiction, must be denied. Langdon v. Hill- 
side Coal & Iron Co., 41 F. R., 609. 

Plaintiff having sued defendant for $3,500 in the State court is estopped 
to assert on a motion to remand that the value in controversy is 
less than $2,000, the jurisdictional amount Henderson v. CabeU, 43 
F. R., 257. 

On petition for removal of a cause from a State com-t to a federal court, 
held, that the adverse citizenship of the parties sufficiently appeared 
from the whole record, and also that the amount in controversy ex- 
ceeded $2,000. Chambei-s v. McDougal, 42 F. R, 694. 

An information in the nature of quo warranto, under Revised Statutes 
of Illinois, chapter 112, against a railroad company for exercising 
possessory rights over lands without authority of law, although in 
form a criminal proceeding, is in its nature essentially a civil action, 
viathin the meaning of the act of March 3, 1887, relating to the re- 
moval of causes from a State to a federal court State of Illinois v. 
Illinois Cent R. Co., 33 F. R., 721. 

Act of Iowa, April 5, 1888, section 37, entitled "An act to regulate rail- 
road corporations," provides that any such railroad corporation 
guilty of extortion shall forfeit and pay the State of Iowa not less 
than $1,000 nor more than $5,000, to be recovered in a civU action 
by ordinary proceedings instituted in the name of the State. Held, 
that an action for such penalty, Ijrought by the State, is one of a 
criminal nature, and not removable under the act of March 3, 1887. 
State of Iowa v. Chicago, B. & Q. R. Co., 37 F. R., 497. 

An action brought under laws of New York, 1875, chapter 604, as amended 
by laWs of 1885, in the name of the " shore inspector," to recover the 
penalty imposed by that act for depositing prohibited materials in 
the waters of the bay and harbor of New Yoi'k, which penalty, 
when recovered, goes into the State treasury, is in effect an action 
by the State, and therefore not removable on the ground of citizen- 
ship under the act of March 3, 1887. It is in its nature penal, to en- 
force a police regulation, and not a suit " of a civU nature, at law, 
or in equity." Ferguson v. Ross, 38 F. R., 161. 

In an action by the State against defendant, it was alleged in the petition 
that defendant unlawfully and knowingly fenced in a certain tract 
of the public and school lands of the State, and unlawfully used the 
same for grazing and herding purposes, without any lease ; that by 
reason of this unlawful inclosure of land, .and unlawful herding and 
grazing on said land, defendant was liable to plaintiff in the amount 
fixed by the State statute as penalty. Held that, according to the 
allegations of the petition, the action was essentially a criminal ac- 
tion, and, as such, was not subject to removal to the circuit court 
State of Texas v. Day Land & Cattle Co., 41 F. R., 228. 

Where Tutty, a white man,.and Ward, a negro woman, were indicted 
in a State court for fornication, and thereafter repaired to the Dis- 
trict of Columbia and were married, immediately returning to Geor- 
gia, and thereupon attempted to remove into the United States 
court the indictments pending against them, the petition for re- 
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moval was denied, and the indictments remanded to the court of 
the Stata State v. Tutty, 41 F. E., 754. 

Where plaintiffs' title to the product of a mine has been estabHshed by 
a decree in a State court, a proceeding by plaintiffs against the same 
and other defendants to enforce their rights under the decree, al- 
though independent in form and involving a defendant who claims 
a superior title by purchase, is in effect merely a supplementary 
proceeding, inseparably connected with the original decree, and 
therefore not removable to the United States court. Wolcott v. 
Aspen M. & S. Co., 34 F. R., 831. 

Where at the time of the lease an action of ejectment was pending 
against certain of the property transferred, and the lessee, instead 
of defending the action, sets up by biU in equity only such matters 
as could by the law of the forum have been pleaded to the action of 
ejectment, such suit does not constitute a distinct and independent 
controversy, though the formal parties to. the record ai'e different. 
And such cause cannot be removed into the federal court unless 
the original action rcight also hav^ been removed. Richmond & 
D. R. Co. V. Findley, 33 F. R., 641. 

A suit by a judgment creditor to subject land in the name of the debt- 
or's brother to the payment of the judgment on the ground that the 
purchase pi'ice of the land was paid by the debtor, and the deed 
taken in the brother's name for the purpose of defrauding creditors, 
is not supplementary or auxihary to the original suit, but an inde- 
pendent proceeding against new parties and on new issues, and is 
removable under the act of 1875. Kalamazoo Wagon Co. v. Suavely, 
34 F. R., 833. 

Where a raUroad company by a contract of perpetual lease acquired 
property of the lessor for which an action of ejectment was pend- 
ing, held, the lessee's right of removal was only such as existed in 
the lessor. Richmond & D. E. Co. v. Findley, 33 F. R., 641. 

A proceeding by a railroad company for the condemnation of land is 
an action at law and removable to the federal court Following 
Searl v. School Dist, 134 U. S,, 197. Kansas City & T. R. Co. v. In- 
terstate Lumber Co., 37 F. R., 3. 

A federal court does not acquire jurisdibtion of a suit removed fi-om a 
State court by virtue of an attachment made in the State court 
where there was no personal service of process on defendant, a resi- 
dent of another State. Perkins v. Hendryx, 40 F. E, 657. 

A suit for divorce was removed under the act of March 8, 1887, defend- 
ant denying in his petition the allegation of marriage set out in the 
biU, and claiming that the controversy arose between citizens of 
different States. Held, upon motion to remand, that the case could 
not be removed upon the issue made, as the determination of such 
issue would not necessarily dispose of the case. Bowman v. Bow- 
man, 30 F. E, 849. 

Where a case has been removed, on the petition of defendant, from a 
State com-t to a United States court, by reason of the difference of 
citizenship of the parties, a motion to remand, on the ground that 
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the cause of action has been assigned to one who is of the same 
citizenship as the defendant, cannot be gi-anted when the record 
simply shows a motion in the State court, before the removal of the 
cause, for leave to substitute a new plaintiflf, on which motion the 
court took no action. Smith v. Chicago, B. & Q. B'y Co., 30 F. R., 733. 
A party does not waive the right of removal by remaining in the State 
court and contesting the case on the merits, if the State court, upon 
due appHcation, wrongfully refuses to order a removal of the cause. 
Richards v. Incorporated Town of Rock Rapids, 31 F. R., 505. 
An lUinois corporation was sued in the supreme court of New York, 
and the cause was removed to the federal circuit court for the 
southern district, whereupon defendant filed a plea alleging that the 
court had no jurisdiction, or, if it had, that it ought not to exercise 
it, for the reason that the cause could be tried with greater conven- 
ience in the courts of Illinois. Held that, as no controlUng author- 
ity appeared to warrant such a proceeding, the plea should be over- 
ruled. Spies V. Chicago & E. I. R. Co., 33 F. R., 713. 
The intention of the amendatory removal act of March 3, 1887, to restrict 
removals from State to federal courts, is so clear that it should be 
strictly construed against any one seeking to evade the additional 
requirements which it puts upon the right of removal. Dwyer v. 
Peshall, 33 F. R, 497. 
The right of a citizen to remove a case into a federal court is not a vested 
right of property. The rules of statutory construction when vested 
rights are concerned do not apply when the jurisdiction of a federal 
court to entertain a removal case has been cut off by act of Con- 
gress. Manley v. Okiey, 33 F. R., 708. 
Plaintiff was born in New York, but removed to New Jersey in 1868, 
where he married in 1877, and continued to reside until the death of 
his wife in 1880. He then took his children to Scotland. On his 
return he located in New Jersey, and lived there, boarding untU 1884, 
when he went to St. Louis. His business was conti'acting for street 
work, and he secured many important contracts there for granite 
paving. He also formed a partnership with defendant for quarry- 
ing granite. He then closed out his business in New Jersey, and 
moved such of his machinery as he could not sell to St Louis. After 
living there for two years, part of the time in a hotel and part 
with relatives, he sued defendant in the federal court for dissolution 
of partnership, alleging that he was a citizen of New Jersey. Held, 
that the facts set out established a residence in Missouri, and that 
they were not overcome by a secret purpose of plaintiff to return to 
New Jersey when his business in Missouri was concluded at some 
indefinite future period. Wright v. Schneider, 33 F. E., 705. 
Where the contest is about the facts only, the law being undisputed, 

there can be no removal Austin v: Gagan, 39 F. R., 636. 
Under the act of March 3, 1887, an action pending in a State court may 
be removed by defendant to a federal circuit court although neither 
party is a resident of the distiict Here the suit was in the circuit 
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court for the southern district of New York by aliens against citi- 
zens of Missouri. Uhle v. Burnham, 43 F. R, 1. 

Under the act of August 13, 1888, a petition for removal of a cause by a 
corporation of one State sued ia a sister State is not sufficient unless 
it alleges, in addition to the usual averment as to citizenship, that it 
is a non-resident of the State in vrhich it is sued. Hirsoh v. J. T., 
etc., Co., 43 F. R, 803. 

When a proper bond and petition for removal have been filed in the State 
coui't, the omission to ask the State court to act on the petition is no 
ground for remanding the cause. Brown v. Nelson, 43 F. R, 614 

Where a cause has been remanded to a State court because the petition 
for removal by the defendant did not set forth the diverse citizen- 
ship of the parties at the commencement of the suit as weU as at 
the time of removal, the defendant cannot again remove the cause 
on the ground of diversity of citizenship. Johnston v. Donvan, 34 
Blatoh., 374. 

The right to remove to federal courts causes pending in the Territorial 
courts of Dakoid when the two States of Dakota were admitted to 
the Union depends upon the enabling act of February 33, 1889, sec- 
tion 33, not upon the act of March 3, 1875, as amended in 1887 and 
1888. Herman v. McKinney, 43 F. R, 689. 

Under the act of February 33, 1889, providing for the admission of the 
Dakotas as States of the Union and the transfer of pending causes 
from the Territorial courts to the newly-established federal courts in 
those cases in which a federal court would have had jurisdiction 
of the cause if it had existed at the time the cause was begun, a 
cause may be removed in which the plaintiff was a citizen of Da- 
kota Territory and the defendant a citizen of a State at the begin- 
, niug of the suit. Dome u Richmond, etc., Co., 43 F. R., 690. 

Where a cause is once removed from a State to a federal court, and 
there are no jurisdictional objections to its remaining there, the 
facts, that a defendant has signed the removal bond as surety, and 
that the other surety had no authority to sign, are not, where the 
bond is otherwise ample, sufficient grounds for remanding the suit 
Chambers v. McDougal, 43 F. R., 694. 

An action for the recovery of $3,000, with interest, was commenced in 
the State court in December, 1886. On May 3, 1887, it was removed 
to the circuit court on petition of the defendant, and there tried, re- 
sulting in a verdict, June 21, 1887, in favor of the plaintiff. The 
application for removal was made prior to March 3, 1887. The de- 
fendant then moved to remand on the groimd that the amount in 
controversy did not exceed, exclusive of interest and costs, the sirni 
of $2,000. Held, that under the amendatoiy act of March 3, 1887, 
limiting the right to removal in actions of this kiud to cases where 
the amount in dispute exceeds $3,000, exclusive of iaterest and costs, 
the circuit court had no jurisdiction of the cause, and it should be 
remanded. Lazensky v. Supreme Lodge Knights of Honor, 33 F. R, 
417. 



Ch. 2.] IJIPOETAHT STATUTES. 47 

Right of Removal in General — cowfinrted 

The circuit courts of the United States, sitting in Ohio, have no juris- 
diction to try a suit brought under the particular statutes of that 
State to contest the validity of a will by an original bill for that 
purpose ; and, as under the act of Congress of March 3, 1887, no 
cause can be removed from a State court to the United States cir- 
cuit court, unless the circuit court would have had original jurisdic- 
tion of the controversy involved in the case, such a controversy is 
not, under that act, a proper subject for removal. Reed v. Reed, 
31 F. R., 49. Gaines v. Fuentes, 92 U. S., 10, and Ellis v. Davis, 109 
U. S., 485, are cited by the court and distinguished. 
The act of 1887 is not unconstitutional, though by virtue of the re- 
moval the circuit court obtains jurisdiction of the entire cause, 
including controversies between plaintiff and the resident defend- 
ants. It only gives effect to the constitutional provision respect- 
ing conti-oversies between citizens of different States, and with 
that view the single federal ingredient, the citizenship of defend- 
ant in another State, is controlling. Whelan v. New York, L. E. 
& W. R. Co., 35 F. R., 849. Accord, Fisk v. Henerie, 33 F. R, 
417. 

Removal — Parties. 

A non-resident plaintiff, suing in a State court, against whom a counter- 
claim is brought, is a " defendant " within the provision of the act 
of March 3, 1887, which limits the right of removal to the " defend- 
ant being ... a citizen of another State " than that iu which 
the suit was brought Carson & Rand Lumber Co. v. Holtzclaw, 
39 F. R, 578. 

An action was brought in a State court of Colorado, in which the plaint- 
iff was an alien, and the defendant a New York corporation. On 
apphcation to docket the cause in the United States circuit court 
for the district of Colorado, held that, under the act of 1887, which 
provides that a suit between citizens of different States shall be 
brought only in the district where either the plaintiff or defendant 
resides, the case was not transferable. Harold v. Iron Silver Min. 
Co., 33 F. R, 539. See Kansas City, etc., R Co. v. Interstate Lum- 
ber Co., 37 F. R, 3, digested on the next page. 

Under the act of March 3, 1887, an action by a citizen brought in the 
State court of plaintiff's district against a non-resident defendant 
may be removed to the federal court by the defendant Tiffany v. 
Wilce, 34 F. R, 330. 

Under the act of March 3, 1887, a citizen of one State, sued in a State 
court of another State by a citizen of the latter, has the right of 
removal to the United States circuit court Swayne v. Boylston 
Ins. Co., 35 F. R, 1 ; Fales v. Chicago, etc., R Co., 33 F. R, 673. 

Plaintiff, a resident corporation of Colorado, sued defendants, one of 
whom was a citizen of Minnesota and one of Wisconsin, in a Colo- 
rado court, and defendants removed the case to the United States 
court for the district of Colorado. Held, that it was properly re- 
moved as coming under the provisions of the second clause of sec- 



48 IMPOETANT STATUTES. [Ch. 2. 

Eemoval — Parties — continued. 

tion 2 of the above act Pitkin County Min. Co. v. Markell, 33 F. K., 
386. 

Where the suit involves a controversy between citizens of different 
States, and the federal jurisdiction depends solely on that fact, if the 
suit be one in vrhich the plaintiff is a citizen of the State in vv-hich 
the suit is ta-ought and the defendant is a non-resident of that State, 
the latter may remove the case from the State court in which it is 
brought to the proper federal court, under the act of March 3, 1887. 
Gavin v. Vance, 33 F. R, 84. 

Under the act of March 3, 1887, an action pending in a State court may 
be i-femoved by defendant to the federal court, though neither party 
is a resident of the district; the resti'iction as to the place of bring- 
ing suit being in the nature of a personal privilege, which defendant 
may waive. Overruling Harold v. Mining Co., 33 F. E., 539. Kan- 
sas City & T. R. E. Co. v. Interstate Lumber Co., 37 F. E., 3. 

Where, in a cause removed from a State court to the cii'cuit court of 
the United States for the northern disti-ict of Georgia, it appears 
that the complainant is a citizen of the State of Alabama, and the 
real defendant, having an interest in the controversy, is a citizen of 
the State of Ohio, removal having been made by the citizen of Ohio, 
on motion to remand upon the ground that the citizenship of the 
parties was not such as to give the circuit court jurisdiction, held, 
that the cause was removable. First Nat Bank v. Merchants' Bank, 
37 F. R, 657. 

Under the act of March 3, 1887, section 3, authorizing the removal into 
a circuit court by a non-resident defendant of an action pending in 
a State court whei-e federal circuit courts " are given original juris- 
diction by the preceding section," an action may be removed from 
a State court although it could not have been originally commenced 
in the district owing to the fact that neither party was resident 
therein. Aamsinc v, Baldeiston, 41 F. R, 641. 

Under the act of 1887, section 3, clause ?, a suit is not removable by a 
resident defendant Weller v. J. B. Pace Tobacco Co., 33 F. R, 860 ; 
Anderson v. Anderson, 33 F. R, 855 ; Mills v. Newell, 41 F. R, 529 ; 
Schoiield v. Demorest 40 F. R, 373. 

In cases involving but a single controversy, where the jurisdiction of 
the court depends only upon the citizenship of the parties, the right 
of removal is governed solely by the second clause of the second 
section of the act of March 3, 1887, and can be exercised only by non- 
resident defendants. Western Union Tel. Co. v. Brown, 33 F. R, 337. 

Under the act of 1887, section 3, providing for the removal of causes from 
a State to a circuit court "by the defendant or defendants therein, 
being non-residents " of the State, a cause containing but a single 
controversy cannot be removed, where some of the defendants are 
residents of the State. Arkansas Valley Smelting Co. v. Cowenho- 
ven, 41 F. R, 450. 

The circuit courts of the United States have jurisdiction, by removal, of 
a suit begun in a State court by a resident citizen against a non- 
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resident alien defendant, notwithstanding the provision of the act 
of 1887 that " no civil suit shall be brought before either of said 
courts against any person by any original process or proceeding in 
any other district than that whereof he is an inhabitant. In such 
case jurisdiction exists by virtue of the citizenship of the plaintiff 
and alienage of the defendant ; and the provision that the defendant 
shall not be sued iu any other district than that of which he is an 
inhabitant is only a privilege, of which he may or may not avail 
himself. Cooley v. McArthur, 85 F. E., 373. ; 

An alien sued ia the State of his residence by citizens of another State 
upon an ordinary debt cannot remove the action to the circuit 
court of the United States under the provisions of the act of March 
3, 1887, authorizing removal of causes " by the defendant or defend- 
ants thereia, not being residents of that State," and also the removal 
of a cause in which there is a controversy " whoUy between citi- 
zens of different States." Cudahy v. McGeoch, 37 R E., 1. 

Under act March 3, 1887, section 3, providing for the removal of a cause 
by a defendant, being a non-resident of the State, a defendant who 
is an alien is not entitled to a removal of a cause from a court of 
the State of which he is a resident, and a cause removed by an alien 
defendant wUl be remanded where it is notaven-ed that he is a non- 
resident of the State. Walker v. O'Neill, 38 F. E,, 374. 

A foreign corporation, e. g., a sister State corporation, sued in a State 
court by a citizen of the State has a right to a removal to the cir- 
cuit com-t Wilson v. Western Union TeL Co., 34 F. E, 561. 

A suit brought in the supreme court of New York by a citizen of that 
State against a Pennsylvania corporation was removed, on the de- 
fendant's motion, to the circuit court of the United States under 
the removal act of March 3, 1887. Held, that the removal was au- 
thorized by the statute, the defendant not being a resident of New 
York, and a motion to remand to the State court must be denied. 
Following Fales v. Eailway Co., 33 F. E., 673. Loomis v. New York 
& Cleveland Gas Coal Co., 33 F. R., 353. 

A corporation, though conducting business in several States, can reside 
only ia the State in which it was created. The averment in a peti- 
tion for removal of a cause from a State to a federal court that a 
corporation was created under the laws of a certaia State precludes 
the idea that it may have become a resident of another State. Pe- 
tition for removal by sister State corporation sustained. Dissenting 
from Hirschl v. Threshing Machine Co., 43 F. E, 803. Myers v. 
Nelson, 43 F. R., 695. 

A corporation organized under the laws of a foreign country, and hav- 
ing a general office there, does not become a resident of a State of 
the Union by doing business and having an office there, so as to de- 
feat its right to remove a cause against it from a State court to a 
federal court under the amendatory act of 1888, providing for re- 
moval of causes by a non-resident defendant Purcell v. British, 
etc., Co., 42 F. R., 465. 
4 
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A foreign corporation (e. g., chartered by Great Britain) doing business 
in Texas tkrough a local agent, and being under Texas law subject 
to suit by service on the local agent, is not a non-resident, and is 
not entitled to remove a cause to the federal courts under the act 
of August 13, 1888, providing for removal by non-resident defend- 
ants. Scott V. Texas, etc., Co., 41 F. R, 235. 

On appeal by a tax-payer to a State district court from an allowance of 
a claim by the county supervisors, as provided by Compiled Stat- 
utes of Nebraska, page 855, section 1010, the appellee, being the 
party who is bound to establish his claim, must be regarded as 
plaiutiff, and, as such, has no right of removal to the federal court, 
under the act of March 3, 1887, which gives such right to the de- 
fendant only. Tullook v. "Webster County. 40 F. R, 706. 

Where a non-resident creditor of the estate resists an application for an 
allowance to a widow, and removes the entire proceeding to a 
United States court, it will be remanded, where the administi-ator is 
a resident of the same State as the widow. McElmurray v. Loomis, 
31 F. R, 395. 

In an action under Compiled Laws of Kansas of 1885, chapter 105, section 
80, for damages for OlegaUy driving cattle into the State which com- 
municated the Texas fever to plaintifi's cattle, brought against the 
importer and the purchaser, who have assumed the liability, the im- 
porter's interest is not adverse to that of the purchasers, so as to 
justify his classiiioation as a plaintiff, and thereby give defendants 
a right of removal, on the ground of citizenship, to the federal 
courts. Woodrmn v. Clay, 33 F. R, 897. 

An action of repleviu between citizens of the same State is not remov- 
able to the federal courts by reason of the non-residence of one from 
whom defendant purchased the property, and who intervenes to pro- 
tect the defendant's title. Bronson v. St. Croix Lumber Co., 35 F. R, 
634. 

A lessee is interested in the controversy in a suit to set aside his lessor's 
title to the leased premises as fraudulent, and to quiet title in com- 
plainant ; and when he, being a resident of the same State as com- 
plainant, is made a party defendant, though the lessor is a resident 
of another State, the controversy is not wholly between citizens of 
different States, and is not removable. MiUer v. Sharp, 37 F. R, 161. 

A cttizen of New York filed his bill for partition in the federal circuit 
court in Mississippi against citizens of Mississippi as tenants in com- 
mon, and also joined as defendant a raihoad company, a Mississippi 
corporation, which claimed title to the land adversely to all the ten- 
ants in common. Held, that as to the controversy between the 
tenants in common in regard to the partition, the court had juris- 
diction, but as to the controversy between the tenants in common 
and the railroad company it had no jm-isdiction, as the parties 
having the same rights and interests were not ah citizens of States 
different from those on the other side. Beebe v. Louisville, N. O. & 
T. R Co., 39 F. R, 481. 
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An action brought by a citizen and resident of the eastern district of 
Texas against a citizen of another State, in a State court in thi 
western district, is removable to the circuit court of the latter dis- 
trict. Burck V. Taylor, 89 F. E., 581. 

An action for a tort against two raUway companies, one of which is 
lessor and the other a lessee, being joint and several, may be re- 
moved by one of the defendants on the ground of non-residence 
though the other defendant is a resident of the same State as the 
plaintiff. Spangler v. Atchison, etc.. It. Co., 43 F. E., 305. But see 
Louisville, etc., E. Co. v. WangeUn, 133 U. S., 599. 

When an action for partition is instituted in the United States court, 
all the plaintiffs on one side must be non-residents of the State in 
which the suit is brought, and jurisdiction cannot be conferred by 
making a necessary party plaintiff a defendant, who is a resident 
of the State, whose interests are aU in common with those of the 
complainants, and against whom no antagonistic act is alleged. 
Rich V. Bray, 37 F. R, 373. 

Complainant, a citizen of Texas, the heir of B., sued his co-heirs, citizens 
of Arkansas, claiming from the first defendant, who had obtained 
the legal title to the ancestor's property, a one-fourth interest, and 
from the other two defendants, partition. The last two defendants 
filed a cross-bUl, claiming separate ownerships of one-fourth inter- 
est, and also partition. Held, that although the interests of the last 
two defendants and that of complainant were the same as against de- 
fendant who claimed the legal title, their interests were not so identi- 
cal in other respects as to require their being joined as complainants ; 
and a plea in abatement to the jurisdiction on the groimd that they 
were coUusively made defendants to give the federal court jurisdic- 
tion should be overruled. Belding v. Gaines, 87 F. E., 817. 

Under act of March 3, 1887, the circuit court cannot take cognizance 
of a suit brought against a party in a district of which he is not an 
inhabitant ; and section 3 does not authorize the removal of a suit 
brought in a State court against a party not an inhabitant of the 
district. County of Yuba v. Pioneer Gold Min. Co., 33 F. E., 183. 
Overruled. 

An attachment suit, being the first levied, was removed to the federal 
court, the State court du-ecting the receiver to retain so much of th3 
fund as belonged to that suit and pay the balance into the registry 
of the State court, which was done. Held, that on the failure o^ 
the removed attachment in the federal court the defendant was en- 
titled to the fund, and that it would not be returned to the State 
court to answer subsequent attachments not removed; but any 
surplus retained by the receiver should be by him paid under the 
order of the State com-t. Mack v. Jones, 31 F. E., 189. 

After removal the bill was demurred to on the ground that the heirs of 
P., who appeared in the caption as necessary parties, were not prop- 
erly made parties; the bUI containing no allegation that then- names 
and residences were unknown, or that they were non-residents. 
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The demurrer was sustained and the bill amended by setting out 
the name? of the heirs and their citizenship as of the same State as 
that of the complainant. There was no severable controversy. 
Held, the amendment being compulsory, the case should be re- 
manded and not dismissed. Perry v. CUft, 32 F. R, 801. 

The act of March 3, 1887, gives to the circuit court immediate jurisdic- 
tion upon the filing of the required petition and bond in the State 
court where the action is pending, the case being removable ; and 
no act of the State court is necessary to or can prevent the jurisdic- 
tion of the circuit court from attaching, which court upon the filing 
pf a copy of the record may proceed with the case as if it had been 
originally entered there. Wilson v. Western Union Tel. Co., 34 F. R, 
561. 

Where a defendant, after filing proper petition and bond in the State 
coua-t for removal of the case to the federal com-t, again appears in 
the latter court and makes motions in the case, among others for 
continuance, such appearance does not confer jurisdiction upon the 
State court, and the case, having been properly removed, can be 
tried only by the federal court. Baltimore & O. R Co. v. Ford, 85 
F. R., 170. 

A plea in abatement to a petition to remove a case from a State to a 
federal court will not be tested by technical rules, but it is sufficient 
if it sets out fairly and with sufficient certainty matters of fact 
which, if true, negative the jurisdiction of the federal court. John- 
son V. Accident Ins. Co. of North America, 35 F. R, 374. 

Removal — Non-essential Parties. 

Plaintiff, a citizen of Connecticut, brought in a State court of Connecti- 
cut an action of assumpsit against several non-residents, and the 
borough of Danbury, a municipal corporation of Connecticut A 
motion to remand wUl be denied where the corporation defendant 
has been made such without, according to the testimony of the 
plaintiff and each of the defendants, so far as they have testified, 
any legal claim against it in such action, and where it appears that 
the corporation is in fact a sham defendant, though not made so for 
fraudulent purposes. Collins v. WeUington, 31 F. E., 344 

The voluntary assignee of an insolvent, a citizen of Illinois, brought suit 
in the courts of that State to set aside an alleged fraudulent prefer- 
ence. The preference consisted in the insolvent, on the day he 
made the assignment, turning over to one J., also a citizen of Illi- 
nois, certain warehouse receipts, to be held by him for the indem- 
nity of a creditor residing in New York. Both J. and the creditors 
were made parties to the suit A receiver was appointed, to whom 
J. turned over the receipts. Default was entered against J. for want 
of answer, and the creditors removed the cause to the federal court 
Held, on motion to remand on the ground of the common citizen- 
ship of J. and the assignee, that the only question left open being 
whether the creditor took title to the receipts as against the assignee, 
J. was not a necessary party, and that the case should be retained, 
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the federal court being as competent as the State court, m the event 
of the dismissal of the bill, to order the return of the receipts to J. 
Judah u Iowa Barb-Wire Co., 33 F. R, 561. 

In an action for damages for the death of plaintiff's intestate caused 
by the falling of a building, the owner of the building, a resident of 
another State, and the tenant in occupation, a resident of the State 
where action was brought, were joined as parties defendant. The 
complaint did not show that the tenant was in any way responsible 
for the unsafe condition of the building, or that he was botm.d to 
put the building in good condition, but alleged merely that he was 
the tenant in occupation. Held, that the tenant was improperly 
joined as a defendeint, and such joinder could not operate to defeat 
a non-resident defendant's right of removal from the State court to 
the federal court. Nelson v. Hennessey, 33 F. R, 113. 

In a suit against a corporation and its directors jointly, to cancel sub- 
scriptions to the coi'porate stock, and to compel the defendants to 
refund the amounts already paid on the same, the directors are not 
merely nominal parties ; and where one of them is a citizen of the 
District of Columbia, or a citizen of the same State as plaintiff, the 
suit is not removable under the act of March 3, 1887, providing that 
any suit in which the controversy is wholly between citizens of dif- 
ferent States shall be removable to the United States circuit court. 
Seddon v. Virgmia, T. & C. S. & L Co., 36 F. R, 6. 

Complainant, a citizen of Iowa, filed a bOl charging that a judgment 
had been fraudulently obtained against the city of Cedar Rapids, 
Iowa, in favor of defendant S., a non-resident, by means of a com- 
bination between him and others not made parties to the biU. The 
relief sought was to have the judgment declared void. The mayor, 
treasurer and recorder of the city were made defendants, that they 
might be restrained from paying the judgment pendente lite, but 
it was not charged that they participated in the fraud, or that they 
had any interest adverse to complainant. Held that, though there 
was no separable controversy between complainant and S., the other 
defendants were only nominal parties, their interest being in fact 
adverse to 8., and their joinder as defendants could not affect the 
right of S. to have the cause removed. May v. St John, 38 F. R, 
770. 

Revised Statutes, section 737, authorizing the court to proceed to the 
trial of the suit between the parties properly before it, when there 
are several defendants, and one or more of them are neither inhab- 
itants of nor found within the district, and do not voluntarily ap- 
pear, does not relate to the removal of causea Ames v. Chicago, 
S. F. & 0. R'y, 39 F. R, 881. 

The presence on the record of one who is merely an agent or attorney 
for the principal defendant will not affect the right of removal as 
between the principal parties to the controversy. Myers v. Nelson, 
43 F. K.. 695. 
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When the controversy is between the plaintifi and the removing defend- 
ant, who are citizens of different States, the fact that there are other 
defendants, citizens of plaintiff's State, does not prevent the removal 
of the case where the interest of one such defendant is identical 
with plaintiff's interest and the other co-defendants are merely nom- 
inal parties. Brown v. Nelson, 43 F. E., 614. 

By joining a nominal defendant who wUl not unite with the real de- 
fendants in an apphcation to remove, the plaintiff cannot defeat the 
real defendant's right to remove. Henderson v. Caball, 43 F. E., 
257. * 

Removal — Practice. 

Read in connection with head. Practice in General, post, page 66. 

Under the Missomi statute for the condenmation of land by railway 
companies, providing that a summons shall be issued to the owner, 
giving him ten days' notice of the time when the petition will be 
heard, where the cause is removed to the United States circuit court 
on the return-day of the summons, the appointment of commission- 
ers by the latter court to assess damages is a proceeding in the 
cause, and will not be made prior to the next regular tei-m after the 
removal. Kansas City & T. R'y Co. v. Interstate Lumber Co., 36 
F. R, 9. 

Under the statute requiring that after the filing of the petition and bond 
for removal the petitioner shall file a copy of the record in the cir- 
cuit court on the ;first day of the next term, and that the cause shall 
then proceed in the same laanner as if it had been originally com- 
menced in said circuit court, while the court's jurisdiction becomes 
vested when the petition and bond are filed, the time for pleading 
does not begin to run tiU the record is entered. Torrent v. Martin 
Lumber Co., 37 F. R, 727. 

The removing party is not left remediless by a remand, since the re- 
moving order did not absolutely take away the State court's juris- 
diction, but merely held it in abeyance while the cause was in the 
circuit court, and the State court is now bound to resume it. Birds- 
eye V. Schaeffer, 37 F. R, 821. 

The fact that removal into the federal coui-t was had upon the apphca- 
tion of the defendant is immaterial on his motion to dismiss, if the 
controversy is one of which the court has no jurisdiction. Ferguson 
V. Ross, 38 F. R, 161. 

When special bail is not originally demandable in an action, the removal 
bond need not contain a condition for the entry of the defendant's 
appearance in the federal court, though he has not yet entered such 
appearance in the State court, as the act mentioned only requires 
that conditiop. when special bail may originally be demanded. 
Burck V. Taylor, 39 F. R, 581. 

Defendant does not, by appearing in the State court for the purpose of 
removing the case to the federal court, thereby waive any irregu- 
larity as to service of process. Perkins v. Hendryx, 40 F. R, 657. 
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Where a cause is removed from a State to a United States circuit court, 
and the plaintiff amends his complaint, he puts himself within a 
rule of practice of the circuit court, allowing a defendant, " in all 
cases," to demand security for costs before answering, though the 
demand could not have been made in the State court where the ac- 
tion was commenced. Henning v. Western Union Tel. Co., 40 F. R, 
658. 

The period allowed defendant to answer or demur by code of South Caro- 
Una is suspended by iiling in the State court bond and petition for 
removal to the United States circuit court ; Eind begins to run again 
when the record is filed in that court ; and under the circuit court 
rules (fourth circuit), the defendant will be in time if he serve his 
defense before the rule-day next thereafter. Pelzer Manuf 'g Co. v. 
St Paul Fire & Marine Ins. Co., 40 F. R, 185. 

The rules of practice of a United States circuit court govern a cause 
brought there from a State court, under the act of 1888, providing 
that " the cause shall then proceed in the same manner as if it had 
been originally commenced in said circuit court" Henning v. 
Western Union TeL Co., 40 F. R., 658. 

In cases removed from the State court, costs accrued prior to such re- 
moval are taxable upon final judgment in federal court Cleaver 
V. Traders' Ins. Co., 40 F. R, 863. 

Under rule 79 of the circuit court of the ninth circuit, the plaint- 
iflE may, at any time after defendant has filed and submitted to 
the State coui't his petition and bond for removal of a cause, pro- 
cure a transcript of the record of the cause from the State court, and 
file the same in the circuit court, and, after service of notice thereof, 
as prescribed in said rule, the circuit court will take jurisdiction of 
the case for aU purposes. Delbanco v. Singletary, 40 F. R, 177. 

The federal court will allow plaintiff, before verdict, in an action re- 
moved from a State court in Georgia, to discontinue his suit as to 
part of the amount sued on, which he could do before removal under 
code of Georgia, section 3479, authorizing amendments at any stage 
of the cause as matter of right Nussbaum v. Northern Ins. Co., 40 
F. R, 337. 
Removal — Separable Controversy. 

Under the removal acts of 1875 and 1887 the right to remove a separate 
conti-oversy is confined to citizens of different States, and these acts 
repeal the act of July. S7, 1866, and Revised Statutes, section 639, 
clause 2, giving the right to ahens. Woodrum v. Clay, 33 F. R, 897. 

Under the act of March 3, 1875 (18 Stat, 470), section 3, a suit in a State 
court against two jointly for a tort cannot be removed by either 
defendant into a federal circuit court upon the ground of a separable 
controversy between the plaintiff and himself, although the defend- 
ants have pleaded separately, and the plaintiff might have sued either 
alone. LouisviUe, etc., R Co. v. WangeUn, 133 U. S., 599. 

Where, in a suit against a resident living within the disti-ict and a non- 
resident, the cause of action declared upon is joint, the non-service 
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of process upon the resident does not change the character of the 
suit so as to entitle the non-resident to have it removed as for a sep- 
arable controversy. Patchin v. Hunter, 38 F. E., 51. 

Nor is the jurisdiction of the federal court in such cases aided by the 
Revised Statutes, section 737, authoriziug the court to entertain ju- 
risdiction as to parties properly before it, notwithstanding the absence 
of necessary parties not inhabitants of nor f oimd within the disti-ict 
where suit is brought, and providing that non-joinder of such par- 
ties shall not constitute matter of abatement or objection to the 
suit Id, 

Under Revised Statutes Ohio, section 5859, providing that " all devisees, 
legatees and heirs of the testators and other interested persons, in- 
cluding the executor or administrator, must be parties " to a pro- 
ceeding to contest the validity of a wUl, where the contestant is a 
resident of Ohio, and of the three defendants two are also residents 
of that State and the third of New York, there is no separable con- 
troversy, for the purposes of removal, between the contestant and 
such third defendant. Keed v. Reed, 81 F. R, 49. 

The third clause of the second section of the act of March 3, 1887, relat- 
ing to removal of causes, like the second clause of the second section 
of the act of March 3, 1875, governs that class of cases only where 
there are two or more controversies involved in the same suit, one 
of which is wholly between citizens of different States ; and under 
the act of 1887, the right of removal in the cases last mentioned is 
limited to one or more of the defendants actually interested in such 
separable controversy and does not extend to the plaintiffs therein. 
Western Union TeL Co. v. Brown, 32 F. R, 337. 

Where, in an action on a bond against eeveral defendants, one of them 
being the principal obligor and the rlhers his sureties, the only re- 
Hef sought is a money judgment against all the defendants, there 
is, for the purpose of removal, but a single controversy in the casa 
Western Union TeL Co. v. Brown, 33 F. R, 337. 

In an action to establish a wiU of real estate, where there were a large 
number of defendants in different States, one of the defendants re- 
moved the cause from the State court to the United States cii'cuit 
court. Held, that an action to estabhsh a wiU is not a separable 
but a single controversy, and its removal is not authorized by the 
act of 1887, relating to the removal of causes. Anderson v. Apple- 
ton, 33 F. R, 855. 

Action was brought by a non-resident assignee of an insolvent debtor 
to compel the assignment, by a corporation, of stock belonging to 
the debtor. Purchasers at a sale on execution levied on the stock 
subsequent to the debtor's assignment intervened, were made parties 
defendant, and asked for a removal of the cause as to them under 
act of March 3, 1887, section 3, providing that "when there shall 
be a controversy which is whoUy between citizens of different 
States, and which can be fully determined as between them, then 
either one or more of the defendants may remove said smt," etc. 
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Held, that the cause of intervenors being inseparable from that of 
the corporation, it could not be removed. Weller v. J. B. Pace To- 
bacco Co., 32 F. R, 860. 

Nor is it important that the contractor has not been served vs^ith sum- 
mons, and has not appeared, as the right of removal must be tested 
solely by the case made by the complaint. Ames v. Chicago, S. F. 
& C. R'y Co., 39 F. R, 881. 

The fact that in order to obtain a mechanic's lien against the property 
of the company the plaintiff is required to shovsr that he filed a 
notice of his hen in the proper coimty in the proper time, in addi- 
tion to showing that he is entitled to a judgment against the con- 
tractor, does not make the controversies separable. Id. 

In an action by resident tax-payers against county officials and bond- 
holders, one of whom is a non-resident, to restrain the collection of 
a tax levied for the payment of alleged illegal bonds, and to cancel 
the bonds, there is no separable controversy with relation to the 
county officials and bondholders. Anderson v. Bowers, 40 F. R, 708. 

The citizenship of the county olficials will not defeat tlie right of re- 
moval on the part of the non-resident bondholder, as the former 
must be deemed to be interested on the same side of the controversy 
with the complainants. Following Harter v. Kernocham, 103 U. S., 
562. Id. 

But the bonds not being all owned by the non-resident defendant, but 
by several, one or more of whom were residents, and the record not 
showing that the bonds owned by the non-i'esidents belonged to a 
different issue or series from those owned by resident bondholders, 
there was not a separable controversy pending between complain- 
ants and the non-resident which would authorize a removal of the 
causa Id. 

The removal of a cause from a State to the federal court does not de- 
pend upon the question of what issue remains to be tried, but must 
be determiaed by the nature of the cause of action presented in the 
complaint If there be but one, involving many defendants, the 
fact that each makes a separate defense does not make separable 
controversies ; nor does the default of one of them, or his disclaimer 
of title to the land in controversy, give a right of removal to the 
contesting defendant, who is a citizen of a State other than that of 
the plaintiffs. Hax v. Caspar, 31 F. R, 499. 

To an action against a railroad company by one asserting an indebted- 
ness claimed to be a first lien on the defendant's track, a mechanic's - 
lien claimant and the mortgagee of the company were made par- 
ties. The mechanic's lien claimant filed a cross-petition asserting 
his hen, to which the mortgagee was made a party. The mortgagee, 
in his petition for removal, claimed that his hen was prior to each 
of the hen claimants, and that the mechanic's lien claimant was 
estopped to assert a lien superior to that of the mortgage. Held, 
that thfl controversy presented was simply the question of priority 
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of liens, and that the petition failed to show a separable controTersy 
between the mortgagee and either of the lien claimants which could 
be determined without the presence of the railroad company. Bis- 
sell V. Canada & St. L. B'y Co., 39 F. E., 225. 

A petition showed that plaintiff was the owner of certain bonds, of 
which the defendant S. had wrongfully obtained possession ; that S. 
had recovered a judgment for their amount and collected a portion 
of it ; he assigned it to C, who obtained a judgment for the amount 
still unpaid, with an order charging it on certain lands ; that the 
assignment from S. to C. was made with the intent to defraud the 
creditors of S., and that C. recovered the judgment in trust for S. ; 
and prayed that the title of the second judgment might be divested 
out of S. and O. and vested in plaintiif, and for an accounting for 
the sums collected on the two judgments. Held, that the petition 
disclosed but a single cause of action against both defendants, and 
that the cause was not removable on the ground of a separable con- 
troversy. Sexton V. Seelye, 39 F. R, 705. 

Eevised Statutes of Missouri, 1879, section 3206, which gives contractors 
and material-men a hen on a railroad for work and labor done and 
for materials f m-nished, provides that in suits by a subcontractor to 
enforce a lien it shall be optional with him to make or not to make 
the contractor a party defendant. When the contractor is made a 
party the statute contemplates a personal judgment against him as 
in ordinary cases, with a conditional clause that, if sufficient prop- 
erty of his is not found, the j-esidue be made out of the property 
charged. When he is not made a party there is only a special find- 
ing of the amount due, and a judgment that it be made out of the 
property charged. HeUd, that when the contractors are made par- 
ties there are not two separate causes of action, and hence the con- 
troversy between the plaintiff and the raUroad company is not a 
separable one within the meaning of the act of 1887, section 2, 
clause 3. Ames v. Chicago, S. F. & C. E'y Co., 39 F. R, 881. 

Plaintiff, a citizen of Massachusetts, filed his complaint in a State court 
of New York against three corporations, citizens of New York, Con- 
necticut and Massachusetts, respectively, to obtain the restoration 
of certain stock and other property originally conveyed by plaintiff's 
intestate to the Connecticut company under a mutual mistake of 
fact, and which, as alleged, is now in the possession of the Massa- 
chusetts company, which received it with full knowledge of plaint- 
iff's equities. Held, that both the Massachusetts and Connecticut 
companies are necessary parties, and there is no separate contro- 
versy with the latter so as to entitle it to remove the cause to this 
court. Vina! v. Continental Const & Imp. Co., 35 F. E., 673. 

A bin by one partner against others, praying an account of the proceeds 
of partnership property sold by some of the partners to a corpora- 
tion, also a defendant, upon which sale it aven-ed that part of the 
purchase money is still due, and praying that defendant partners be 
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enjoined from seUing, and the defendant corporation from permit- 
ting the transfer on its books of certain stocks of the corporation 
b^onging to the firm, and the appointment of a receiver, does not 
present a separable controversy between the corporation and any of 
the parties, and is not, therefore, under the third clause of act of 
March 3, 1887, section 3, removable to a federal court at the instance 
of the non-resident corporation. Yearian v. Horner, 36 F. R, 130. 

An action for damages for wrongful levy on the goods of plamtiff, who 
resides in the State in whose com-t the suit is brought, against the 
creditoi-s causing the levy, residents of another State, their agent 
and attorneys in the proceedings, is not removable by reason of tlie 
diverse citizenship of the parties, as some of the defendants reside 
in the same State with plaintiff, and the controversy is not sepa- 
rable. Following Sloane V. Anderson, 117 U. S., 375. Southworthw. 
Reid, 36 F. R, 451. 

A bill of complaint filed in a State court of New York by a citizen of 
Massachusetts, against a corporation of Connecticut and a corpora- 
tion of New York, aveiTcd a cause of action and prayed for dam- 
ages and an accounting as against the Connecticut corporation 
alone, for failure to perform a contract. Held, that the Connecticut 
corporation was entitled to a removal under the act of Congress of 
March 3, 1887 ; the plaintiff and the removing defendant having a 
separable controversy, they being citizens of different States, and 
the removing defendant not having been sued in his own Stale. 
Vinal V. Continental Const. & Imp. Co., 34 F. R, 338. 

Separate answers tendering separate issues, interposed by defendants sued 
jointly, do not create separable controversies within the meaning 
of the removal acts. Patchin v. Hunter, 38 F. R, 51. 

Plaintiff, a citizen of New York, brought lais action in Iowa for the re- 
covery of the immediate possession of certain realty, and damages 
for injury to buildings and for conversion of crops. Citizens of 
Iowa and Vermont were made defendants. It was not averred that 
they claimed title jointly or under a common source, or had com- 
mitted the injuries jointly, but the petition was drawn under the 
Iowa statutes for settHng aU adverse claims of title on the part of 
any and all the defendants. An amended petition set out that cer- 
tain of the Iowa defendants had executed a lease in their own right 
to the other Iowa defendant, and that he held possession under this 
lease. Held, that there was a separable controversy between the 
plaintiff and the Iowa defendants, which was removable on the ap- 
pHcation of the alleged lessee. Stanbrough v. Cook, 88 F. R., 369. 

In cases coming within the removal act of 1887, section 3, clause 3, pro- 
viding that suits "which include a controversy which is wholly be- 
tween citizens of different States, and which can be fully determined 
as between them, are removable by either one or more of the de- 
fendants actually interested," the right of removal is given to de- 
fendants interested in the controversy, irrespective of their residence 
or citizenship. Id, 
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In an action of tort, in which plaintiff's declaration charges all the de- 
fendants as jointly liable, there is no separable controversy, and it 
is immaterial that plaintiff may not be able to prove suf h joint lia- 
bility. The declaration must govern. Kaitel v. Wylie, 38 F. E., 865. 
Time of Application to Eemovb in State Couet. 

A petition for the removal of a cause under the act of March 8, 1887, 
must be filed in the State court at or before the time at vchich a plea 
is due, according to the State practice. If filed afterwards, the State 
court should deny the application. Kansas City, etc., R. Co. v. 
Daughtry, (1891) 138 U. S., 298. 

Omission of the plaintiff to exercise his right to take a default does not 
extend defendant's time for removal Id. 

An action was commenced in a State court February 10, 1887. The 
defendant's time to answer would have expired March 2d, but, by 
stipulation, the time to answ^er was extended to March SOth. A pe- 
tition and bond for removal were filed April 8th. Held, the petition 
was filed too late. Simonson v. Jordon, 34 Blatch., 374; S. C, 30 
F. E., 721. 

A defendant had lost the right of removing a suit from the State court 
into a federal circuit court before the act of March 3, 1887, was 
passed. After that act was passed the pleadings were amended, 
and he filed a petition for removal with his amended answer. Held, 
that he was too late. Woolf v. Chisohn, 24 Blatch., 405; S. C, 30 
F. E, 881. 

A suit instituted in the State court, on a petition for executory process 
on a title importing a confession of "judgment, is removable to the 
Uiuted States circuit court, after executory process has been or- 
dered, and the debtor has filed an opposition denying the plaintiff's 
right, and asking the revocation of the order ; the requisite aver- 
ments as to amount involved and citizenship being conceded. Lock- 
hart V. Morey (Cir. Ct. E. D. La.), 31 F. E, 497. 

The right of removal is not defeated or lost if the petition therefor is 
filed in the State court after motion made, the decision of which 
does not affect the merits of the controversy. Eichards v. Incorpo- 
rated Town of Eock Eapids, 31 F. E., 505. 

An application for the removal of a case from a State court, if made 
while the case is pending for trial, is made " before the trial thereof," 
within the intent of the removal acts, although there may have 
been any number of mistrials, or trials in which the verdict was 
set aside or1;he jury disagreed, Fisk v. Henarie, 32 F. E, 417 ; S. 0., 
13 Sawyer, 88. 

Under the New York code of procedure the defendant must serve his 
answer by the twentieth day after service of the complaint, unless 
the time is extended by order of court or by written stipulation. 
Held, that an oral agreement between the parties to the effect that 
the suit, which was only brought as a stalking-horse to beguile third 
persons, was not to be pushed, and that no answer would be re- 
quired, was not such an extension as was provided for by either the 
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laws of the State or the rules of the State court, and that a petition 
for removal filed after the twenty days were up came too late ; the 
amendatory removal act of March 3, 1887, requiring such petition to 
be filed " at the time or any time before the defendant is required, 
by the laws of the State or the rule of the State court in which 
such suit is brought, to answer or plead." Dwyer v. Peshall, 83 
F. E., 497. 

An action was begun in New York by complaint, and removed, four- 
teen days after service of the complaint, into the United States circuit 
court, by the defendant, where it was filed. Nineteen days after 
the filing, a demurrer was served, which was refused on the ground 
that it came too late, whereupon a motion was made to compel 
plaintiff to accept it Held, under the removal statutes, providing 
" that after the removal the cause ^hall then proceed in the same 
manner as if originally commenced in the said circuit court," the 
time for answering or demurring had expired; but the motion 
would be considered as an application to open a default, and would 
be granted. Heidecker v. Red Star Line Steamship Co., 32 F. R, 706. 

Defendant pleaded to a declaration in February, 1887, and in May filed 
his petition for removal into a federal com-t. The act of March 3, 
1887, in reference to the jurisdiction of the circuit courts of the 
United States, repealed the act of 1875, under which this case was, 
at that time, removable, and provided that petitions for removal 
must be filed at the time of pleading. Held, that the case must be 
remanded. Manley v. Olney, 33 F. R., 708. 

Defendant, his demurrer to bill having been overruled on appeal by the 
supreme court of the State, filed his petition for removal, AprU 13, 
1887, on the grounds of (1) citizenship, and (3) local influence and 
prejudice. Held, that the application came too late, the act of March 
3, 1887, requiring petitions for removal on the first ground to be 
filed at the term to which the case is returnable, and those on the 
second ground " before trial," and the hearing and determination of 
a demurrer being a " trial," within the meaning of that act Look- 
out Moimtain R Co. v. Houston & Co., 33 F. E., 711. 

If an order of publication be issued under the attachment laws of Ten- 
nessee instead of under the sections of the code regulating chan- 
cery proceedings, it can have no effect to foreclose the time of 
removal, if the suit be of an equitable nature and the attachment 
has issued on the fiat of the chancellor. The distinctions in pro- 
cedure between these two classes of cases must be observed in their 
relation to the act of Congress of March 3, 1887, regulating removal 
to the federal court. Gavin v. Vance, 33 F. E., 84. 

Under the provisions of the Tennessee code regulating equity proceed- 
ings against non-resident defendants, and the equity rules of prac- 
tice governing those courts, the filing of an answer or plea by the 
defendant does not abridge the time allowed for removal, and his 
petition is still in time if filed before the time elapses allowing him 
to defend the suit It is the expii-ation of the time allowed to de- 
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fend which termmates the right of removal, and not the filing of 
the demurrer, plea or answer under the act of March 3, 1887. Id. 

Where a defendant has removed a cause from a State to a federal court, 
and plaintiff, at the time of appearing in the latter court, does not 
suggest to it that the time had elapsed within which a removal 
could properly be had, nor move to remand to the State court, but 
demands a trial, he waives his right to raise the question in answer 
to defendant's bill to restrain the further prosecution of the suit in 
the State court. Baltimore & O. R. Co. v. Ford, 35 F. R, 170. 

Plaintiff filed his complaint in the State court atthe January term, 1888, 
and by the summons fixed March 5th, the first day of the next term, 
as the day for defendant's appearance, but without indorsement 
thereon on the complaint, as required by Revised Statutes of Indi- 
ana, 1881, section 401. Held, that the docketing of the cause for 
March 5th was irregular, as under section 400 the cause could not 
be called for issue until the second day of the term, and such dock- 
eting, though under a rule of com-t, could not have the effect of a 
rule to answer, so as to preclude defendant's motion to remove to 
the federal court at a subsequent day of the same term. McKeen 
V. Ives, 35 F. R, 801. 

In an action begun in a state court defendant was by State statute re- 
quired to answer the complaint on or before May 1, 1888. On May 
1st defendant appeared specially in the case, and moved to set aside 
the service of summons, but neither sought nor obtained any rule 
or order of court extending its time to plead to the complaint The 
motion to quash the service of summons was heard and taken under 
advisement by the court May 28th. While the same was so under 
advisement, on May 31st defendant filed its general answer to the 
complaint, and at the same time filed its petition and bond on re- 
moval to this court On motion to remand, held, that the case must 
be remanded ; the petition and bond not having been filed in the 
State court at the time defendant was by law required to answer or 
plead to the complaint ; no extension of time having been granted 
by any rule or order of said State court Wedekind v. Southern 
Pac. Co., 36 F. R., 279 ; S. C, 13 Saw., 475. 

Under the act of Congress of March 3, 1887, providing that a party de- 
siring to remove a suit from a State to a circuit court of the United 
States shall file his petition and bond in the State court a filing of 
the petition and bond with the clerk of the State court is not suffi- 
cient as the court itself has a right to pass upon them, and the 
cause will be remanded. Shedd v. FuUer, 36 F. R., 609. 

Where an act changing the time of holding a term of court is passed, 
but too late to permit the holding of a term at the substituted tune, 
and a special term in lieu thereof is called, proceedings for the re- 
moval of a cause, the petition and bond in which were filed before 
the time for holding the regular term as fixed either by the act or 
the former law, are before the special term for the purposes of a 
motion to remand ; the act providing that process from the clerk's 
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ofiBce shall be returnable at the substituted term, and Eevised Stat- 
utes, sections 669, 670, enabhng a special term to transact all busi- 
ness that may be transacted at a regular term. Kansas City & T. R. 
Co. V. Interstate Lumber Co., 37 F. R, 3. 

Under the removal act of March 3, 1887, authorizing the defendant to 
file his application on the ground of diverse citizenship in the State 
court at any time before he is required to plead or answer the com- 
plaint, where, on the last day of the term of the State court, and 
after the time to answer or plead, the complaint is amended, de- 
mandiug $10,000 instead of $3,000, a petition for removal to the 
federal court before the next term of the State court is filed in time. 
Huskios V. Cincinnati, 37 F. R, 504. 

By the rules of the State court judgment pro confesso might be entered 
if defendant did not plead, answer or demur by the June rules. 
Prior thereto defendant's counsel filed a motion to take the biU from 
the files, and at the next term in September filed a-demurrei-. Held, 
that an apphcation filed after the motion had been disallowed and 
the demurrer overruled was filed after the time in which the de-. 
fendant was required to plead or answer, and was too late. Tennes- 
see Coal, Lumber & Tan-Bark Co. v. Walker, 37 F. R, 545. 

Under the act of March 3, 1887 (sec. 8), requiring the application for re- 
moval to be made at the time, or at any time before, the defendant 
is required to answer or plead, it is not too late to make the applica- 
tion after a motion to take the bill from the files and a demurrer to 
the bOl have been disposed of. Id. 

If it is irregular to file an affidavit and bond for removal the day before 
taking a formal order making mover a party and removing the 
cause, such irregularity is cured by an order the'next day making 
him a party and reciting the fact as to the filing of the bond and re- 
moval of the cause. First Nat Bank v. Merchants' Bank, 87 F. R, 657. 

If the plaintiff have leave to amend a sheriff's return showing parties 
to have been served, not before so appearing on the record, this 
necessarily extends the defendant's time for pleading indefinitely 
imder the Tennessee practice, and the time for removal is likewise 
extended, since he cannot be compelled to plead in such a case, 
within the statutory hmit, under the penalty of a forf eitm-e of his 
option of removal if he do not waive t&e irregularity and remove 
or plead. Lockhart v. Memphis & L. R. R Co., 88 F. R, 374. 

If the party entitled to judgment by default for any failure of his ad- 
versary to file his pleading within the time prescribed by the Ten- 
nessee code, fail to enter judgment for the default, the opposite party 
may file the pleading at any time, indefinitely, as a matter of right, 
without the application to the court to enlarge the time ; wherefore 
a petition for removal to the federal court is filed in time, under the 
act of March 3, 1887, if filed before or at the time the defendant 
files his plea to th,e declaration or complaint, although the original 
time allowed by the code has expired, as the right of removal is co- 
extensive with the right to plead in such a case. Id. 
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If the defendant file pleas in abatement to the writ within the time lim- 
ited by the Tennessee code for filing pleas, or within any subsequent 
time belonging to him as a right because of the failure of the plaint- 
iff to take a default for want of a plea, or because of an order of the 
court allowing time to plead, this extends indefinitely the time for 
pleading to the declaration of complaint ; and until the pleas in 
abatement are disposed of, and the right of pleading to the declara- 
tion or complaint has expired, the right of removal lasts. If, then, 
neither an order of the court nor any general rule of practice fixes 
some time as a Hmit for further pleading, the right of removal con- 
tinues as long as the right to plead lasts, and a removal petition is in 
time filed at or before the time of pleading to the declaration or 
complaint. Id. 

Under the removal -act of 1887, requiring the petition for removal to be 
filed "at the time, or -any time before, the defendant is required by 
the laws of the State or the rule of the State court in which the suit 
is brought to answer or plead to the declaration or complaint," an 
extension of time to answer by consent of parties does not extend 
the time for filing the petition for removal. Dixon v. Western Union 
TeL Co., 38 F. R., 377. 

Where a defendant, after the time to answer has expired, procures an 
ex parte order extending his time, contrary to the practice in the 
State court, and then files an appUcation for removaJ, the applica- 
tion is not filed, within the meaning of the removal act of March 3, 
1887, " before the defendant is required by the laws of the State 
court" to answer the complaint Hurd v. Gere, 38 F. E., 537. 

Under act of March 8, 1887 (§ 3), as amended by act of August 13, 1888, 
providing that the application for removal of a cause to the federal 
court must be made at or before the time the defendant is by the 
laws of the State or the rules of court requu-ed to plead to the dec- 
laration, where defendants, their plea in abatement having been 
quashed, are required to plead to the merits instanter, but omit to 
do so, a petition for removal filed nearly a month afterwards is too 
late, and it is immaterial that plaintiffs did not take a default as 
they might have done. Kaitel v. Wylie, 38 F. R., 865. 

A federal court not having obtained jurisdiction of a cause upon the 
first attempt to remove it, its order remanding the cause is no bar to 
a subsequent removal on the same transcript Freeman v. Butier, 
39 F. R, 1. 

Where the federal court has remanded the cause because of the defect- 
ive record and petition, an amended petition, filed in the State 
court, relates back to the time when the original petition was filed, 
and is in time if that was. Freeman v. Butler, 39 F. R, 1. 

A petition for removal, filed in the State court on the earliest day pos- 
sibly, is an abandonment of a prior appeal from an interlocutory 
order which cannot be superseded, i. e., appointment of receiver, 
where the appeal does not appear to have been perfected. Id. 
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Section 3 of the act of March 3, 1887, requirmg a petition for removal to 
be filed before defendant is compelled to plead to the action under 
the State practice, is complied "with by the timely filing of the peti- 
tion, though it is not actually presented to the court until after the 
expiration of the time to plead. Burck v. Taylor, 39 F. R, 581. 

Under act of Blarch 8, 1887, as corrected by act of August 13, 1888, re- 
quiring an application for removal from a State to a federal court 
to be made at or before the time the defendant " is required by the 
laws of the State or rule of the State court in which the suit is 
brought to answer or plead," where, on the third day of the term, 
defendant is ruled to answer, and files a plea in abatement on the 
next day, which is overruled on demurrer on the sixth day, a peti- 
tion for removal, not filed until the seventh day, is too late, even if 
the plea in abatement suspended the rule to answer', as such rule 
became operative on the oven-uling of the plea. Browning v. Reed, 
39 F. R., 625. 

The bond required by the statute, as well as a petition, must be filed at 
or before the time for answering expires, to effect a removaL Aus- 
tin V. Gagan, 39 F. R, 636. 

The court cannot, by an order made after the time to answer has ex- 
pired dkecting the bond to be filed nunc pro tunc as of a day prior 
to such expiration of time, cut off the right of the plaintiff to re- 
main in the State court, which has already become vested and fixed 
imder the statute. Id. 

The application for removal, under the act of 1887, must be made at or 
before the expiration of the time to answer, as prescribed by the 
statute or rules of court in force at the time of the service of the 
summons. Subsequent extensions of time to answer by special 
orders of the court, or by stipulations of the parties, cannot extend 
the time to apply for a removal under the statute. Id. 

A sheriff levied on a stock of goods sold by a faihng debtor to one H., 
who afterwards replevied the goods from the sheriff in the State 
court In the replevin suit a verdict was rendered in favor of H., 
which the court set aside. One of the attaching creditors was 
added, on request, to the sheriff, as a party defendant, and asked a 
removal to the federal court on account of citizenship. Held, that 
the application, after one trial, in which the creditor was repre- 
sented by the sheriff, came too late, when the new trial was to be 
on the same issues and questions. Hakes v. Burns, 40 F. R, 33. 

Defendants demurred to plaintiffs' complaints in the State court The 
demurrers were heard and sustained in the State court, and plaint- 
iffs were given leave and time to file amended complaints, which 
they filed. To plaintiffs' amended complaints defendants demurred, 
and at the same time filed their petitions and bonds for remo\*al of 
the cases to this court Held, that the petitions and bonds were not 
filed within the statutory time, and that the cases must be re- 
manded. Delbanco v. Singletary, 40 F. R, 177. 

When an amended petition for removal is filed in a State court, which 
6 
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makes a case substantially different from that stated in the original 
petition, the time for removing the cause is to be calculated with 
reference to the amended petition. Evans v. Dillingham, 43 F. R., 177. 

Under the section of the act of August 13, 1888, which provides that a 
petition for removal must be filed at or before the time the defend- 
ant is required to plead "by the laws of the State or the rules of the 
State court," where the State law requires the defendant to plead on 
or before the third day of the term, "unless longer time be granted 
by the court," a petition for removal cannot be filed after the third day 
of the term, although the defendant's time for answering has been 
extended by order of court, since such an order is not a rule of court 
within the meaning of the federal statute. Spangler v. Atchinson, 
etc., R. Co., 43 F. R, 305. 

Under the removal act of 1888, section 3, providing that the petition for 
removal must be filed " at the time, or any time before, the defend- 
ant is requu-ed by the laws of the State, or the rule of the State court 
in which suit is brought, to answer or plead to the declaration," an 
extension of the time to file the answer beyond the time expressly 
provided in the State statute does not extend the time to file a peti- 
tion for removal beyond that time. Vehe v. Manufacturers' Acci- 
dent Indemnity Company of the United States, 40 F. R, 545. 

The statute provides that the petition for removal shall be filed at or 
before the time when the defendant is required to plead in the State 
court. Seld, on particular facts, that the petition was filed in time. 
Sowles V. Witters, 43 F. R, 700. 
Eemoyal — Practice in General. 

See head Practice, ante, page 54. 

The allowance in a federal court of an amendment to a petition for the 
removal of a cause from a State court, if allowable at aU, is a matter 
of discretion, and error cannot be assigned on the decision. Ayers 
V. Watson, 137 U. S., 584, 585. 

An issue of fact (e. g., the question of the citizenship of a party) raised 
upon a petition for the removal of a cause from a State court to a 
federal court must be tried in the federal court, not in the State 
court Kansas City, etc., R Co. v. Daughtry (1891), 138 U. S., 298. 

Section 730 of the Revised Statutes, prohibiting a United States com-t 
from granting an injunction to stay proceedings in a State court, 
does not apply to proceedings in a State court in a case that has been 
legally removed from the State court into the United States court, 
but in such a case the writ will not be issued if the jurisdiction of 
the United States court of the case removed is doubtful. Injunction 
denied. Wagner v. Drake, 31 F. R, 849. 

A plaintiff may be enjoined from pressing the trial of a cause in the 
State court, where proper petition and bond has been filed for its 
removal to the federal court, and judgment rendered in such latter 
court. Baltimore & Ohio R Co. v. Ford, 85 F. R, 170. 

After the removal of a cause into a federal court, a party cannot, on re- 
covering judgment, be allowed the costs prescribed by the State 
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statutes up to the time of removal, unless such items are taxable 
under sections 833, 824, Revised Statutes. Ohadbourne v. German- 
American Ins. Co., 31 F. R, 625 ; S. C, 24 Blatch., 539. 

When an action is removed fi-om a State court to a federal court, the 
action continues the same, and all rulings made or opinions ex- 
pressed in the highest coiu't of the State ai-e treated precisely as if 
they had been made in the federal court ; otherwise if the action 
in the State court be discontinued, and a new action begun in the fed- 
eral court Hence, where, in an action upon a policy of insurance, 
the Supreme Court of the State had held that certain conduct iipon 
the part of the insurance company should be submitted to the jury 
as evidence of its intention to waive a forfeiture for over-insurance, 
held, that such ruling was binding upon the federal court Cleaver 
V. Traders' Ins. Co., 40 F. R, 711. 

In a suit for partition removed to a federal court the federal court will 
follow State decisions holding that a right of entiy in plaintiflE with- 
out actual seizin is sufficient McClaskey v. Barr, 42 F. R, 609. 

"Whether or not a removal bond shall have a fixed penalty, a bond other- 
wise valid is properly accepted where the penalty is sufficient to 
cover the costs likely to accrue. Kentucky v. Louisville Bridge Co., 
43 F. R, 241. 

A petition for removal, filed by a railroad company, one of the defend- 
ants, averring that petitioner was a corporation created under the 
laws of "Wisconsin ; that complainants were citizens of Massachusetts ; 
that the other defendants were citizens of States other th^n Massa- 
chusetts ; that petitioner was the sole owner of a part of the land 
in dispute, and was in sole possession thereof ; and that none of the 
other defendants had or claimed any interest therein, — shows a sep- 
arable controversy between complainants and the petitioner, and en- 
titles the latter to a removal Bacon v. Felt, 38 F. R, 870. 

In an action to set aside a general assignment, each of the plaintiffs 
being a separate judgment creditor of the assignors, where no issue 
is raised as to the Judgments, and the only facts controverted being 
those tending to impeach the bona fides or validity of the assign- 
ment, and the preferences created by it, and the only issue being 
whether or not the assignment was fraudulent, no such separable 
conti'oversy is presented as to authorize a removal of the action on 
the ground of the diversity of citizenship, sorne of the plaintiffs 
being residents of the same State as the defendant Reineman v. 
Ball, 83 F. R, 692. 

An action on a partnership obligation is not separable, so as to entitle 
one partner to remove it on the ground of citizenship. "Woodrum 
V. Clay, 33 F. R, 897. 

A bill was filed, the objects of which were : First, to restrain the B. & 
O. Company from using or transferring one thousand one hundred 
and sixty shares of stock of the G. & G. Company ; second, if the 
stock had not been issued, to restrain its issuance ; third, to enjoin 
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the collection or negotiation of bonds transferred by the G. & G. 
Company to the B. & O. Company, The G. & G. Company had 
issued the stock, and transferred the bonds to the B. & O. Company, 
before the commencement of the action. The G. & G. Company's 
answer adopted the B. & O.'s answer, and showed that it had no 
interest in the controversy. Held, that as it was necessary to notice 
the second prayer, the stock having been issued, and as the only re- 
lief which could be granted was under the first and third prayers, 
relating solely to the B: & O. Company, the action was separable, 
and the G. & G. Company not a necessary party. County Court of 
Taylor County v. Baltimore & O. R., 35 F. R, 161. 

Removal for Local Peejudice — Right to Remove, 

Under the judiciary act of March 3, 1887, the matter in dispute must 
exceed $3,000 in order to give a circuit court jurisdiction of a suit 
removed from a State court, as well in cases sought to be removed 
from a State court on the ground of local prejudice as in other 
cases. In re Penn. Co., 137 U. S., 451 (same case below, 42 F. R., 
430), overrulmg McDermott v, Chicago, etc., R. Co., 38 F. R., 539 ; 
Frishman v. Ins. Co., 41 F. R, 449. Value in dispute must exceed 
$3,000. Malone v. Richmond, etc., R Co., 35 F. R, 635. 

Under " the local prejudice clause " of the act of March 3, 1887, restrict- 
ing the right of removal to causes in which the amount in contro- 
versy exceeds a specified sum, a petition for removal showing that 
plaintiff's claim was less than the required sum, but averring a 
counter-claim by defendant in excess thereof, which was denied by 
plaintiff, shows a sufficient amount involved to confer jurisdiction 
on the federal court Carson & Rand Lumber Co. v. Holtzclaw, 30 
F. R, 578. 

The act of March 3, 1887, section 3, repeals by implication Revised Stat- 
utes, section 639, subsection 3, providing for the removal of causes 
from a State court to a federal court on the ground of local preju- 
dice. Short V. Chicago, etc, R Co., 33 F. R, 114; Whelan v. New 
York, etc., R Co., 35 F. R, 849 ; Southworth v. Eeid, 36 F. R, 451 ; 
Minnick v. Union Ins. Co., 40 F. R, 369. Contra, Fisk v. Henarie, 
35 F. R, 330 and 417 ; 8. C, 13 Sawyer, 38 and 318. 

Under the act of March 3, 1887, a petition for removal from a State court 
on the ground of local prejudice will be dismissed when it does not 
show that all the plaintiffs are citizens of the State in which the 
suit is brought Rike v. Floyd, 43 F. R, 247. 

The right of removal for local influence does not exist where the con- 
troversy is a controversy between a citizen of the State in which 
suit is brought on one side, and a citizen of the same State and a 
citizen of another State on the other side. Anderson v. Bowers, 43 
F. R, 321. 

Where the plaintiff is a citizen of Minnesota and the defendant is a cor- 
poration of Wisconsin doing business in Minnesota, the circuit court 
for the district of Minnesota has, under the act of Congress of March 3, 



Ch. 2.] IMPORTANT STATUTES. 69 

Removal for Local Prejudice— iJi'gr/if to ReTnove — continued. 

1887, amending the "removal act" of 1875, original jm-isdiction of 
the controversy when that question depends solely on the fact of 
the divei-se citizenship of the parties, and the defendant may remove 
the case on the ground of local prejudice. Follovring Fales v. Rail- 
way Co., 32 F. R., 673, and differing from County of Yuha v. Mining 
Co., 33 F. R., 183. Short v. Chicago, M. & St. ?. R'y Co., 34 F. R., 325. 

A cause to which an alien is a party is not removable to the United 
States circuit court imder the " local prejudice " clause of the re- 
moval act of 1887, which provides for the removal of controversies 
between citizens of the State in which the suit is brought and citizens 
of other States on the ground of local prejudice. Cohn v. Louisville, 
N. O. & T. R. Co., 39 F. R., 337. 

A corporation created by the consolidation of several corporations ex- 
isting in different States by an act of the legislature, which provided 
that such corporation should be treated as a corporation created by 
the laws of the State authorizing the consolidation, is, as concerns 
a suit against it by an alien, a citizen of that State, and not entitled 
to a removal of such suit under the local prejudice clause of the act 
of 1887. Id. 

Held, (1) that the cause was improperly removed to the federal court 
and that it cannot take jurisdiction of the same ; (3) that the removal 
of a cause from a State com-t on account of prejudice or local influ- 
ence, xmder the act of 1867, as re-enacted in subdivision 3, section 
639, Revised Statutes, could only be had, as settled by numerous de- 
cisions of the Supreme Court, when all the parties to the suit on one 
side are citizens of different States from those on the other ; (3) that 
the language of the act of 1867, on which such decisions were based, 
having been copied into the act of 1887, the same construction must 
be given to the latter act ; (4) that, while the original complainants 
were the only party plaintiffs, there was clearly no right of removal 
on the part of the defendants or either of them ; (5) that the joinder 
of A, G. S. as co-complainant, in a representative suit so brought, 
in no way changed the character, object or purpose of the suit, and 
did not confer upon the defendant, the R. & D. R. Co., the right to 
remove the suit to the federal court, Whelan v. Railroad Co., 35 
F. R., 849, distinguished, Thouron v. East Tennessee, V. & G. R'y 
Co., 38 F. R., 673. 

Since the inferior federal courts owe their existence and powers entirely 
to Congress, that body has full powers over them. The provision of 
the act of March 8, 1887, therefore, that the circuit court shaU re- 
mand a cause removed on the ground of local influence and preju- 
dice, when on application it has examined the affidavit and its 
grounds and not become satisfied that the removing party vsdil not 
be able to obtain justice in the State court, is not, as regards pending 
causes, unconstitutional. Birdseye v. Shaeffer, 37 F. R., 831. 

The fact that Congress has not given original jurisdiction to tha circuit 
court in cases of local prejudice does not affect its jurisdiction on 
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removal by the non-resident defendant. Whelan v. New York, L. 

E. & W. R Co., 35 F. R, 849. But see Thouron v. East Tenn., etc., 
R Co., 38 F. R, 673. 

An order remanding cause after an inquiry as to the existence of local 
prejudice does not deprive the removing party of his property with- 
out due process of law, because after the order retaining the cause 
he had spent money in preparing for trial. Birdseye v. Shaeffer, 87 

F. R, 831. 

Under section 3, clause 4, providing for the removal of a cause for local 
influence in an action by a citizen of Ohio in an Ohio federal cir- 
cuit court against three Ohio corporations and a New York corpo- 
ration, to enforce a joiat liability imposed by State statute for 
personal injuries sustained by plaintiff, the New York corporation 
is entitled to have the cause removed. Whelan v. New York, L. E. 
& W. R Co., 35 F. R, 849. But see Thouron v. E. Tenn., etc., R Co., 
38 F. R, 673 ; Anderson v. Bowers, 43 F. R, 331, contra. 
Removal for Local Prejudice — Place and Time of Application. 

An application for removal from a State court on the ground of local 
prejudice must be made, and the question of fact tried in the federal 
court. Kaitel v. WyUe, 38 F. R, 865. 

Under the clause relating to removal for "local prejudice or influence," 
the application must be made to the federal court, and may be made 
at any time before final hearing in the State court. Huskins v. Cin- 
cmnati, 37 F. R, 504. 

Under the act of Congress of March 3, 1887, it is for the circuit court to 
determine whether or not the prejudice or local influence, for which 
a rem.oval is sought, actually exists ; and until that fact is made to 
appear no removal can be ordered. Overruling Fisk v. Henarie, 83 
F. R, 417. Short u Chicago, M. & St. P. R'y Co., 34 F. R, 335. 

The application for removal for local prejudice is not too late, though 
made after the cause has been heard on demurrer in the State court 
and after issue joined; the words "any time before the trial" refer- 
ring to the final, trial on the merits. Whelan v. New York, L. E. & 
W. R Co., 35 F. R, 849. 
Removal for Local Prejudice — Affidavit. 

Where it is sought to remove a case from a State court to a federal 
court on the ground of local prejudice, such local prejudice must 
be made to appear to the federal court by proof, by affidavit or 
otherwise, of facts showing such local prejudice. In re Perm. Co., 
187 U. S., 451, overruling in effect Fisk v. Henarie, 33 F. R, 417 ; 
S. C, 18 Sawyer, 88 ; Hills v. Richmond, etc., R. Co., 33 F. R, 81 ; 
Whelan v. New York, etc., R Co., 35 F. R, 849. 

A mere formal affidavit by the defendant that he beheves that he can- 
not obtain justice because of prejudice or local influence is not suf- 
ficient ; but the fact that such prejudice or local influence exists 
must be shown to the court by oral testimony or by affidavit. 
Short V. Chicago, M. & St. P. R'y, 83 F. R, 114. 
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The defendant, a corporation of Wisconsin doing business in Minnesota, 
having been sued in the local courts of Minnesota by a citizen of 
that State, filed through its proper oflScer an afiidavit for removal 
in the form prescribed by the act of Congress of 1867, viz., that he 
had reason to beheve, and did beheve, that by reason of prejudice 
and local influence he would not be able to obtain justice in that 
forum. Held, on motion to remand, that the affidavit was insuffi- 
cient ; the inabOity to obtain justice in the State tribunal for the 
reasons set out not being " made to appear to the circuit court " as 
required by the act of Congress of March 3, 1887. Short v. Chicago, 
M. & Ct. O. E'y Co., 34 F. R., 325. 

The existence or non-existence of " prejudice or local influence " is not 
a jurisdictional fact involving a judicial investigation after notice 
to the adverse party, but may be properly shown by the ex parte, 
affidavit of the defendant seeking the removal. Whelan v. New 
York, L. E. & W. E. Co., 35 F. R., 849. 

By the act of 1887, unlike the former act, an application to remove for 
local prejudice must be made to the United States circuit court, and 
be supported by such proof as to satisfy the court of the truth of 
such allegations, and a case removed by the State court since the 
latter act took efllect, upon such an affidavit as that prescribed by 
the former act, not showing that defendant could not obtain justice ' 
in some State court other than the one in which the action was in- 
stituted, to which he may, under the laws of the State, secure a 
change of venue, should, on motion of the plaintifl:, be remanded to 
the State court. Southworth v. Reid, 36 F. R., 451. 

The affidavit for removal must set forth facts and circumstances suffi- 
cient to satisfy the com't of the existence of the prejudice and local 
influence ; and an affidavit stating merely affiant's belief or opinion 
that prejudice or local influence exists is not sufficient. Amy v. 
Manning, 38 F. R., 868. 

As the lUinois statute provides that a cause may be removed for local 
prejudice to some other court of competent jurisdiction in some 
other convenient county, to which there is no vaM objection, the 
existence of prejudice is not sufficiently shown to justify removal 
to the federal court where the affidavit shows that the prejudice is 
confined mainly, if not entu-ely, to Cook county. Robison v. 
Hardy, 38 F. R., 49. 

A petition for the removal of a cause under the local prejudice clause, 
which alleges that petitioner cannot obtain justice in the trial court, 
nor in any other in the State to which the case could be removed, 
is insufficient in not alleging prejudice against the party seeking 
removal, or influence exerted by the adverse party, and the affidavit 
accompanying it should state the facts supporting such averments. 
Goldworthy v. Chicago, M. & St. P. R'y Co., 38 F. R., 769. 

It is not sufficient that defendant swears positively that such prejudice, 
etc., exists so far as to render a fair trial in any State court impos- 
sible, without showing the facts on which the averment is based; as 
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the act meationed is a substitute for the act of 1867, which only re- 
quired the belief of the applicant in such prejudice to be shown. 
Amy V. Manning, 38 F. R, 536. 

An afldavit that defendant has no acquaintance in the county in which 
the trial in the State court will be had ; that plaintiff is well known 
there as a lawyer and politician, having lived and practiced law at 
the county seat many years, and having been a candidate for the 
ofa.ee of attorney-general of the State, does not make a case for re- 
moval. Dennison v. Brown, 38 F. R., 535. 

In an action by a foreign corporation for the price of lumber sold, de- 
fendant counter-claimed for services rendered, and for damages for 
breach of contract. In support of a petition for i-emoval to the 
federal court plaintiff filed an affidavit signed by several citizens of 
the county in wliich defendant resided, stating in general terms 
that from px-ejudice and local influence the plaintiff could not ob- 
tain a fair trial in that county or in the judicial district The facts 
stated in the aflSdavit were that defendant had a large and influen- 
tial business connection in the county and district, and that the 
counties had had more or less litigation in their corporate capacity, 
wliich had excited a prejudice against non-resident corporations. 
This affidavit was controverted by one signed by numerous citizens 
of the vicinity. Seld, that the petition would be denied. Carson & 
Rand Lumber Co. v. Holtzclaw, 39 F. R, 885. 

An affidavit made by an agent for removal on account of prejudice, 
under the act of 1887, is insufficient which alleges that " I have rea- 
son to believe " in the existence of prejudice, and does not cause 
the prejudice to be made to appear to the court Hakes v. Burns, 40 
F. R, 38. 

An affidavit filed in the federal circuit court, stating that affiant " has 
reason to believe, and does beheve," that defendant will not be able to 
obtain justice in the State court, is not sufficient evidence of the 
fact to warrant a removal. Mtnnick v. Union Ins. Co., 40 F. R, 869. 

Under the act of March 3, 1887, providing for the removal of causes on 
the ground of local prejudice, a petition for the removal, accom- 
panied by an affidavit of a person authorized to make it, stating of 
his own knowledge the existence of prejudice and local influence, 
is sufficient to justify an order of removal Cooper v. Richmond, 
etc., R Co., 43 F. R, 697. 

Under the act of March 3, 1887, in a case sought to be removed from a 
State com't on the ground of local prejudice, defendant's affidavit 
showing that he might remove the case to any one of several coun- 
ties adjoining that in which the suit was brought, although con- 
taining an averment in general terms that on account of local 
prejudice he wUl be unable to obtain justice in said courts, is insuffi- 
cient Eike V. Floyd, 43 F. R, 347. 

The affidavit showing local prejudice and influence as ground for the 
removal of causes from the State to the federal courts, under the 
provisions of act of Congress of March 3, 1887, may be filed ia 
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the State court, and certifie-"! copy thereof sent up to the circuit 
court Short v. Chicago, M. & St. P. E'y, 33 F. K., 114; Short u 
Chicago, etc., E. Co., 34 F. E., 335. 
It is the duty of the circuit court to examine into the truth of the facts 
alleged to support the grounds for removal, and to ascertain their 
existence. The simple affidavit by the defendant, stating in gen- 
eral terms the existence of such prejudice, and its effect in the 
language of the statute, — no opportunity having been given the 
plaintiff, by notice, to controvert such statement, — ought not to be 
accepted as sufficient evidence of the fact. Malone v. Eichmond & 
D. R Co., 35 F. E., 635. 
"Where an affidavit for the removal of a cause on the ground of local 
prejudice is presented, the federal court will not permit the adverse 
party to ti-averse it, and will not hear evidence on the subject. 
Cooper V. Eichmond, etc., R Co., 43 F. R, 697. Erroneous? 
Removal foe Local Prejudice — Practice in General. 

After the testimony was closed, and the case was awaiting the con- 
venience of the master for final argument before him, the defend- 
ants ap^ed, under section 3 of the act of 1887, to examine into the 
truth of the affidavit for removal, alleging that the same is untrue ; 
on which issue affidavits were filed by the parties. Held, (1) that 
the proceeding authorized by the act of 1887, whereby this court is 
called upon to pass on the fitness of a State judge to try a particu- 
lar case, is indelicate and inexpedient ; (3) the application is too late, 
not having been made before the trial, or hearing commenced be- 
fore the master ; and (3) the cause was removable on the ground of 
the diverse citizenship of the parties, irrespective of the question of 
prejudice and local influence, and therefore the appUcation to re- 
mand is denied, without passing on the same. Neale v. Foster, 31 
F. R, 53. 
Under the act of 1887, chapter 373, section 3, clause 4, providing " that 
a removal shall take place when it is made to appear to the circuit 
court that from prejudice or local influence it (defendant) wiU not 
be able to obtain justice " in the State courts, a plea by plaintiffs 
simply denying defendant's belief in the existence of such prejudice 
or local influence is insufficient, and raises no issue on that question, 
as the plea should affirm that it does not exist. County Court of 
Taylor Covmty v. Baltimore & O. B. Co,, 35 F. R, 161. 
The existence of " local prejudice or influence " is not a jurisdictional 
fact, so as to entitle the adverse party to put it in issue for formal 
trial, and it is sufficient if it is made to appear to the federal court 
by petition and affidavit Huskins v. Cincinnati, 37 F. R, 504. 
An order setting aside another order remanding a cause to the State 
court, from which it had been removed on the gTOund of local prej- 
udice, is not a final order, and the cause remains pending. Hence 
the provision of the act of March 3, 1887, for an inquiry into the 
question of local prejudice applies to a cause at such a stage when 
the act was passed. Birdseye v. Shaeffer, 37 F. E., 831. 
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Under the act of March 3, 1887, providing for a removal when it shall 
be made to appear to the circuit court that from prejudice or local 
influence defendant wiU not be able to obtain justice in the State 
court, the question whether there is no prejudice, etc., is open to 
inquiry, and may be determined from the evidence produced by 
both parties on motion to remand. Dennison v. Brown, 38 F. R, 
535. 

When a petition for removal has been granted on such suflBcient affi- 
davit, on motion to remand to the State court the circuit court will 
reconsider the sufficiency of the affidavit, and remand the case if not 
satisfied of the existence of prejudice or local influence. Amy v. 
Mannin, 38 F. R., 868. 

Thi'ee days' notice is not a reasonable time to allow defendant an oppor- 
tunity to contest the allegation of local prejudice before an order 
of removal is made by the federal court. Carson & Rand Lumber 
Co. V. Holtzclaw, 39 F. R, 578. 

No Appellate Review of Remanding Orders. 

In view of the provision in the acts of 1887 and 1888, abrogating appeals 
and writs of error to review orders of federal courts remanding 
causes to State courts, it is held that a review by the Supreme Court 
of such remanding orders by mandamus is also prohibited. In re 
Penn. Co. (1890), 137 U. S., 451. 

Since the act of March 3, 1887, took effect the United States Supreme 
Court has no power to review on appeal or error an order of a cir- 
cuit court remanding a cause to a State court. Morey v. Lockhart, 
123 U. S., 56; WUkinson i-. Nebraska, 133 U. S., 286. 

The last paragraph of section 2 governs all removed cases, not merely 
cases removed for local prejudice. Id. 

If the order to remand a case to a State court was made while the act 
of March 3, 1875 (18 Stat, 470), was in force, but the writ of error to 
review it was not brought until after the amendatory act of March 
3, 1887 (24 Stat., 552), went into effect, the United States Supreme 
Court cannot take jm-isdiction of the writ Sherman v. GrinneU, 
123 U. S., 679. 

The judiciary act of 1875, as amended in 1887 and 1888, provides that 
no appeal or writ of error shall he to review an order of a circuit 
court remahding a cause to a State court, and 25 Stat, 693, Febru- 
ary 35, 1889, allowing appeals and writs of error from the Supreme 
Court to review final judgments and decrees when the jurisdiction 
of the lower court is in issue, does not change the rule. A remand- 
ing order is not a final judgment Richmond, etc., R. Co. v. Thouron, 
134 U. S., 45. 

Under the act of March 8, 1887, a judgment of a federal circuit court 
remanding a cause to a State court on the ground that the federal 
court has no jurisdiction of it, is not one wliich the Supreme Court 
can review by appeal or writ of error, although the circuit court 
also sustained a general demurrer to the declaration. The act of 
February 25, 1889, giving an appeal or writ of error from a final 
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judgment of a circuit court where a question of the jurisdiction of 
such circuit court is involved, does not apply to the present case, as 
a remanding order is not a final judgment within the meaning of 
the act Gurnee v. Patrick County (1890), 137 U. S., 141. 

Proceedings in State court.] § 3. That whenever any 
party entitled to remove any suit mentioned in the next pre- 
ceding section, except in such cases as are provided for in the 
last clause of said section, may desire to remove such suit from 
a State court to the circuit court of the United States, he may 
make and iile a petition in such suit in such State court at the 
time, or any time before the defendant is required by the laws 
of the State or the rule of the State court_ in which suit is 
brought to answer or plead to the declaration or complaint of 
the plaintiff, for the removal of such suit into the circuit court 
to be held in the district where such suit is pending, and shall 
make and file therewith a bond, with good and sufficient surety, 
for his or their entering in such circuit court, on the first day 
of its then next session, a copy of the record in such suit, and 
for paying all costs that may be awarded by the said circuit 
court if said court shall hold that such suit was wrongfully or 
improperly removed thereto, and also for their appearing and 
entering special bail in such suit if special bail was originally 
requisite therein. It shall then be the duty of the State court 
to accept said petition and bond, and proceed no further in 
such suit ; and the said copy being entered as aforesaid in said 
circuit court of the United States, the cause shall then proceed 
in the same manner as if it had been originally commenced in 
the said circuit court ; 

Removal of suit as to title under grants from dif- 
ferent States.] and if in any action commenced in a State 
court the title of land be concerned, and the parties are citi- 
zens of the same State, and the matter in dispute exceed the 
sum or value of two thousand dollars, exclusive of interest 
and costs, the sum or value being made to appear, one or more 
of the plaintiffs or defendants, before the trial, may state to 
the court, and make affidavit if the court require it, that he or 
they claim and shall rely upon a right or title to the land 
under a grant from a State, and produce the original grant, or 
an exemplification of it, except where the loss of public rec- 
ords shall put it out of his or their power, and shall move that 
any one or more of the adverse party inform the court whether 
he or they claim a right or title to the land under a grant from 
some other State, the party or parties so required shall give 
such information, or otherwise not be allowed to plead such 
grant or give it in evidence upon the trial ; and if he or they 
inform that he or they do claim under such grant, any one or 
more of the party moving for such information may then, on 
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petition and bond, as hereinbefore mentioned in this act, re- 
move the cause for trial to the circuit court of the United 
States next to be holden in such district; and any one of 
either party removing the cause shall not be allowed to plead 
or give evidence of any other title than that by him or them 
stated as aforesaid as the ground of his or their claim. 

As amended by act of August 13, 1888 (35 Stat, 433). 

Removal — Attachments— Injunctions.] § 4. That 
vrhen any suit shall be removed from a State court to a cir- 
cuit court of the United States, any attachment or sequestra- 
tion of the goods or estate of the defendant had in such suit 
in the State court shaU. hold the goods or estate so attached 
or sequestered to answer the fm&i judgment or decree in the 
same manner as by law they would have been held to ansvrer 
final judgment or decree had it been rendered by the court 
in which such suit was commenced ; 

And aU. bonds, undertakings, or security given by either 
party in such suit prior to its removal shall remain vahd and 
effectual, notwithstanding said removal ; 

And aE injunctions, orders, and other proceedings had in 
such court prior to its removal shall remain in fuU force and 
effect until dissolved or modified by the court to which such 
suit shall be removed. 

Lack of jurisdiction — Suit dismissed or remanded 
to State court.] § 5. That if, in any suit commenced in a 
circuit court, or removed from a State court to a circuit court 
of the United States, it shaU appear to the satisfaction of said 
circuit court, at any time after such suit has been brought or 
removed thereto, tiiat such suit does not really and substan- 
tially involve a dispute or controversy properly within the 
jurisdiction of said circuit court, or that the parties to said 
suit have been improperly or coUusively made or joined, 
either as plaintiffs or defendants, for the purpose of creating a 
case cognizable or removable under this act, the said circuit 
court snail proceed no further therein, but shall dismiss the 
suit or remand it to the court from which it was removed, as 
justice may require, and shall make such order as to costs as 
shall be just. 

The remainder of this section was repealed by the act of March 3, 1887 
(34 Stat, 553), The repealed portion is as follows: But the order of said court 
dismissing or remanding said cause to the State court shaU be reviewable by 
the Supreme Court on writ of error or appeal, as the case may be. 

When the record discloses a controversy of which a circuit court cannot 
properly take cognizance it should dismiss the suit, and its failure to do 
so ' is error which the United States Supreme Court will correct of its 
own motion when the case is brought before it for review. Morris v. 
Gihner, 189 U, S„ 315. 



Ch. 2.} IMPOETANT STATUTES. 7Y 

Under section 5 of the act of March 3, 1875 (18 Stat, 470), the United States 
Supreme Court will take notice of want of jurisdiction ia t;he cu-cuit 
court, although the point has not been formally raised either in the 
circuit court or in the Supreme Coui't Graves v. Corbin, 132 U. S., 571, 
590. 

Where plaintifiE's jurisdictional allegation as to the diverse citizenship of the 
parties is not traversed by defendant, no question concerning the ca- 
pacity of the parties to Utigate in a federal court can be raised before tho 
jury. Deputron v. Young, 134 U. S., 341. 

Objection to jurisdiction of court under section 5 of the judiciary act of 
1875 should be raised at the first opportunity, and delay in making it 
should be considered in examining the grounds on which it rests. Id. 

A suit cannot properly be dismissed by a federal court as not involving a con- 
troversy within its jurisdiction unless the facts appearing of record create 
a legal certainty of that conclusion. Id. 

If the pleadings and evidence together show that the defendants are citizens 
of the United States and reside, in the sense of having their domicile, in 
the State of which plaintiffs are citizens, the suit must be dismissed for 
lack of jurisdiction. Andei-son v. Watt, 138 U. S., 694. 

Act of March 3, 1875, section 5, providing that a cause in the circuit court 
must be dismissed if at any time during its progress the court discov- 
ers it has no jurisdiction, does not mean that a suit, properly brought, 
must be dismissed because defendant, by admission or failure to deny, 
reduces the amount in dispute to less than the statutory sum. Fuller v. 
Metropolitan Life Ins. Co., 37 F. E., 163 ; Same Case^ 24 Blatch, 548. 

Rule 9 of the circuit coui't for California provides that " when any matter in 
abatement, other than such as affects the jurisdiction of the court, 
shall be pleaded in the same answer veith matter in bar or to the merits, 
or simultaneously with an answer of matter in bar or to the merits, the 
matter so pleaded in abatement shall be deemed to be waived." Ileld, 
that neither the act of March 3, 1875, section 5, nor the rule authorizes 
a plea to the jurisdiction to be entered after answer to the merits, and 
after the commencement of taking testimony. Hewitt v. Story, 39 
F. R., 158. 

Under section 5 of the act of March 3, 1875, if a federal circuit court, after 
overruling a motion to remand a cause to a State court from which it 
had been removed on the ground that it involved a federal question, 
disposes of the only federal question in the case (e. g., by sustaining de- 
murrer to plea), a second motion to remand the cause to a State court is 
proper. Hambhn v. Chicago, B. & Q. E. Co., 43 F. R., 401. But see de- 
cisions below contra. 

The jurisdiction of the federal courts, which has once attached by reason 
of diverse citizenship, is not divested by a subsequent ti-ansfer of the 
cause of action by which the controversy becomes one between citizens 
of the same State. Jarboe v. Templer, 38 F. E., 213. 

A horse-car company, claiming to have an exclusive franchise in Omaha, 
Nebraska, of which State it was a resident, sought in the federal courts 
to enjoin a cable company, also a resident of that State, from laying its 
tracks in Omaha, on the ground that the act incorporating the cable 
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company was a State law impairing the obligation of contracts. The 
coTxrt held that the esclusiveness of the plaintifi's franchise was limited 
to a mere horse railway, but the constitution of the State forbidding the 
damaging, as well as the taking, of private property for public use with- 
out compensation therefor, referred the case to commissioners to report 
what damage, if any, the plaintiff would suffer by the laying of the cable 
line. Held, that a real, substantial federal question having been in- 
volved in the case at the outset, the eUmination of that question did not 
oust the court of jurisdiction of the question of damages. Omaha Horse 
R'y Co. V. Cable Tram-way Company of Omaha, 33 F. E., 737. 

Defect of jurisdiction appearing in the petition or declaration may be taken 
advantage of by demurrer, in the absence of a general appearance by 
defendant. Myer u Herrera, 41 F. E., 65. 

Where the petition shows on its face that the court has not jurisdiction of 
the cause, the action may be dismissed on motion. The objection need 
not be first raised by deilmrrer. Connor v. Vicksburg & M. R Co., 36 
F. E, 373. 

C, a judgment creditor, and also the purchaser of land imder an execution 
sale, conveyed the same to M., his son-in-law, a non-resident, for an in- 
terest in a worthless patent. Subsequent to his agreement to convey, 
he endeavored to obtain possession of the land by proceedings, in which 
he swore that he was the owner, and entitled to possession. The grantee 
never saw the land, never examined the title, or inquired as to its value, 
and took no part in the suit brought in his name to set aside a fraud- 
ulent deed made by the judgment debtor. Held, that the conveyance 
was collusive, and the court had no jurisdiction. McLean v. Clark, 31 
F. E, 501. 

Held, that O. P. was the real party in interest, the transfers from him being 
colorable merely, and that the suit should be dismissed, the actual plaint- 
iff and the defendant being both residents of Maine. Norton v. European 
& N. A. R'y, 33 F. E., 865. 

The court vidU not inquire, on a motion to remand a case to the State court, 
either as to the truth of the allegations in the pleadings, or the sufficiency 
of the complaint or biU as such, or whether it states a good cause of ac- 
tion. These matters are for the decision of the court which finally tries 
the case. Hax v. Caspar, 31 F. E., 499. 

A party against whom a case has been removed from a State to a national 
com't may contest any allegation of fact on which such removal was had, 
by a plea in the nature of a plea to the jurisdiction of the latter court ; 
and this whether such allegation is contained in the pleadings proper or 
the petition for removal McDonald v. Salem Capital Flour-MUl Co., 31 
F. E, 577. 

Where, on application by a defendant in a suit in a State court to remove 
the cause to the United States circuit court, the State court, being of 
competent jurisdiction, has decided that on the face of the record the 
defendant is not entitled to such removal, he wiU not be permitted to 
contend for a contrary decision of the same point In the circuit court, 
upon a motion by plaintiff to remand the cause as not being removable. 
Beadleston v. Harpending, 33 F. R., 644. 
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A plea to the jurisdiction that one of the parties to the case is a citizen of a 
State other than that alleged in the petition for removal need not be 
supported by an answer. McDonald v. Salem Flour-Mill Co., 81 F. R., 
577. 

Plaintiff commenced suit in the New York supreme court to establish a will, 
as a will of real estate. One of the defendants removed the cause into 
the United States circuit court for the southern district of New York, 
but did not enter the record. Held, that plaintiff could, without leave, 
enter a copy of the petition, order and bond, and move to remand the 
cause under a rule of the circuit court adopted October 1, 1883, which 
provides that, when a cause has been removed from a State court, either 
party may, forthwith, cause a copy of the record to be filed in the cir- 
cuit .court. Anderson v. Appleton, 33 F. R, 855. 

Where the question is as to the right of removal from a State to a federal 
court, and not as to mere defects in the proceedings for removal, lapse of 
time and the taking of preUminary proceedings after removal are not 
a waiver of the right to a remand. Bronson v. St. Croix Lumber Co., 
85 F. R., 634 

The plaintiff does not waive his right to remand a cause on the ground that 
it does not contain a separable controversy by once obtaining a continu- 
ance in the federal court, as the question is jurisdictional Southworth 
V. Reid, 36 F. R., 451. 

Under the removal acts of 1875 and 1877, section 3, requiring the party re- 
moving the cause to give bond for entering in the United States circuit 
court, on the first day of its next session, a copy of the record, and for 
appealing and entering bail, etc., and providing that, such being entered, 
the cause shall proceed as if it had been commenced there, the United 
States circuit court has no power to remand a cause so removed, for 
want of jurisdiction pi-ior to the return-day, that being the next regular 
term after the removal Kansas City & T. R'y Co. v. Interstate Lumber 
Co., 36 F. R., 9. 

A cause will not be remanded on the ground that there is ample remedy at 
law and the suit was brought in equity, as the averments being that 
complainants are owners of an undivided two-thirds and that defendants 
are in possession of the whole tract, a suit in equity was necessary ; also, 
if this were not so, the cause being brought properly in equity under the 
State statute, the pleadings could be reformed and the cause transformed 
into an action at law ; and again, if this were not allowed, the bill would 
be dismissed rather than the cause remanded. Bacon v. Felt, 38 F. R, 
870. 

Though the Jaw of Congress relating to the removal of causes provides that 
the removing party shall file a bond to enter the case in the circuit court 
on the first day of the next session, and that, the record being so entered, 
the cause shall proceed as if begun in the circuit court, the other party 
may flile a transcript of the record at an earlier day, and have the case 
remanded, if it appears upon the face of the record that it was not au- 
thorized to be removed. Mills v. Newell, 41 ;F. R, 529. 

A defendant who has a suit removed from a State court on the ground that 
the plaintiffs are citizens of a different State from all the defendants but 
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one, and that such defendant is only a nominal party, cannot resist a 
motion to remand on the ground that the removing defendant is the 
real party plaintiff, the controversy being between him and the other 
defendants, who are citizens of different States. Mayer v. Denver, T. & 
Ft W. E. Co., 41 F. R, 733. 
Where defendant's petition for removal of a cause distinctly alleges that a 
federal question is raised, his answer, filed after a motion to remand, 
and setting out more in detail the nature of the defense, may properly 
be considered on that motion. Kentucky v. Louisville Bridge Co., 43 
F. R., 241. 

Removal — Practice after.] § 6. That the circuit court 
of the United States shall, in all suits removed under the pro- 
visions of this act, proceed therein as if the suit had been 
originally commenced in said circuit court, and the same pro- 
ceedings had been taken in such suit in said circuit court as 
shaU have been had therein in said State court prior to its re- 
moval. 

The proviso in section 6 of the amendatory act of March 3, 1887, relates only 
to the jurisdiction of federal circuit courts, not to the appellate jurisdic- 
tion of the United States Supreme Court. That court has no jurisdiction 
to hear an appeal from an order of a cu-cuit court remanding a cause to 
a State court, although the cause was begun and removed to a federal 
coxat before the act of 1887 took effect. Wilkinson v. Nebraska, 133 
U. S., 386. 

The proviso in section 6 of the act of March 3, 1887, excepting pending cases 
from the operation of the act, relates only to the jurisdiction of federal 
circuit courts, and does not confer on the United States Supreme Court 
jurisdiction over a writ of error from a judgment of a federal circuit 
court remanding a cause to a State court, when the suit was begun and 
removed before the act of 1887 took effect, but not remanded vmtU after- 
wards. Gurnee v. Patrick County (1890), 137 U. S., 141. 

Removal — Practice as to.j § 7. That in all causes re- 
movable under this act, if the term of the circuit court to 
which the same is removable, then next to be holden, shall 
commence within twenty days after filing the petition and 
bond in the State court for its removal, then he or they who 
apply to remove the same shall have twenty days from such 
application to file said copy of record in said circuit court and 
enter appearance therein ; and if done within said twenty days, 
such filing and appearance shall be taken to satisfy the said 
bond in that behalf ; 

That if the clerk of the State court in which any such cause 
shall be pending, shall refuse to any one or more of the par- 
ties or persons applying to remove the same, a copy of the rec- 
ord therein, after tender of legal fees for such copy, said clerk 
so offending shall be deemed guilty of a misdemeanor, and, on 
conviction thereof in the circuit court of the United States to 
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which said action, or proceeding was removed, shall be pun- 
ished by imprisonment not more than one year, or by fine not 
exceeding one thousand dollars, or both in the discretion of 
the court. 

And the circuit court to which any cause, shall be removable 
under this act shall have power to issue a writ of certiorari to 
said State court commanding said State court to make return 
of the record in any such cause removed as aforesaid, or in 
which any one or more of the plaintiffs or defendants have 
complied with the provisions of this act for the removal of the 
same, and enforce said writ according to law ; 

And if it shall be impossible for the parties or persons re- 
moving any cause under this act, or complying with the pro- 
visions for the removal thereof, to obtain such copy, for the 
reason that the clerk of said State court refuses to furnish a 
copy, on payment of legal fees, or for any other reason, the 
circuit court shall make an order requiring the prosecutor in 
any such action or proceeding to enforce forfeiture or recover 
penalty as aforesaid, to file a copy of the paper or proceeding 
by which the same was commenced, within such time as the 
court may determine ; and in default thereof the court shall 
dismiss the said action or proceeding ; 

But if said order shall be comphed with, then said circuit 
court shall require the other party to plead, and said action, 
or proceeding shall proceed to final judgment ; and the said 
circuit court may make an order requiring the parties thereto 
to plead de novo; and the bond given, conditional as aforesaid, 
shall be discharged so far as it requires copy of the record to 
be filed as aforesaid. 

Suit to enforce possession, etc.— Service by publica- 
tion.] § 8. That when in any suit, commenced in any circuit 
court of the United States, to enforce any legal or equitable 
lien upon, or claim to, or to remove any incumbrance or lien 
or cloud upon the title to real or personal property within the 
district where such suit is brought, one or more of the defend- 
ants therein shall not be an inhabitant of, or found within, 
the isaid district, or shall not voluntarily appear thereto, it 
shall be lawful for the court to make an order directing such 
absent defendant or defendants to appear, plead, answer, or 
demur, by a day certain to be designated, which order shall 
be served on such absent defendant or defendants, if practica- 
ble, wherever found, and also upon the person or persons in 
possession or charge of said property, if any there be ; 

Or where such personal service upon such absent defendant 
or defendants is not practicable, such order shall be published 
in such manner as the court may direct, not less than once a 
week for six consecutive weeks ; 

And in case such absent defendant shall not appear, plead, 
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answer, or demur within the time so limited, or within some 
further time, to be allowed by the court, in its discretion, and 
upon the proof of the service or publication of said order, and 
of the performance of the directions contained in the same, it 
shall be lawful for the court to entertain jurisdiction, and pro- 
ceed to the hearing and adjudication of such suit in the same 
manner as if such absent defendant had been served with pro- 
cess within the said district ; 

But said adjudication shall, as regards said absent defend- 
ant or defendants without appearance, affect only the property 
which shall have been the subject of the suit and under the 
jurisdiction of the court therein, within such district, 

And when a part of the said real or personal property 
against which such proceeding shall be taken shall be within 
another district, but within the same State, said suit may be 
brought in either district in said State : 

Provided, however, that any defendant or defendants not 
actually personally notified as above provided may, at any time 
within one year after final judgment in any suit mentioned in 
this section, enter his appearance in said suit in said circuit 
court, and thereupon the said court shall make an order set- 
ting aside the judgment therein, and permitting said defend- 
ant or defendants to plead therein on payment by him or them 
of such costs as the court shall deem just ; and thereupon said 
suit shall be proceeded with to final judgment according to 
law. 

By section 5 of the amendatory acts of March 3; 1887, and August 13, 1888, 
post, this section is expressly continued in force. 

This section is an extension of Revised Statutes, section 738, and relates to 
the same subject-matter. 

Suit to remove incumbrance held properly brought under section 8 of the 
act of March 3, 1875 (18 Stat, 470). MeUen v. Moline, etc., Iron Works, 
131 U. S., 352. 

Under the act of March 3, 1887, a suit by a citizen of Ohio against citizens 
of Vermont, New York and Maine, to enforce claim to property in Ver- 
mont, is properly brought in the district of Vermont Carpenter v. Tal- 
bot, 33 F. R, 537. 

Under the act of March 3, 1875, section 8, vchich is expressly left in force by 
the amendatory act of August 13, 1888, a circuit court has jurisdiction 
of a suit by resident of another district to foreclose a mortgage on the 
land, vs^hen some of the defendants are, and others are not, resident of 
thp district in which the suit is brought Ames v. Holdenbaum, 42 F. R, 
341. 

The specific prayers of the bill being (1) for an account of lumber, etc., taken 
from demised premises ; (2) for damages for defendant's breaches of 
covenant ; (3) for the appointment of a receiver of demised premises, 
lumber, etc., held, that the suit was not one within the contemplation 
of section 8. Ellis v. Reynolds, 35 F. R, 394. 
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An alien bondholder of a railroad company to restrain the trustee in a mort- 
gage securing the bonds from paying over to the company, in fraud of 
plaintiflE's rights, the proceeds of the sale of land which, by the mort- 
gage, was set apart to create a sinking fund for the redemption of the 
bonds, is withia the saving clause of the act of 1887, and when the ac- 
tion was commenced within the district of which the trustee was an 
inhabitant, and in which it had the fund, an order may issue to the 
company, a non-resident corporation, to appear and plead. Pollitz v. 
Farmers' Loan & Trust Co., 39 F. K., 707. 

By the act of March 3, 1887, the right given by the eighth section of the 
act of March 3, 1875, to bring in non-residents by publication in certain 
cases is expressly cdntinued. American F. L. M. Co. v. Benson et al., 33 
F. R, 456. 

Death, of party — Substitution of representative.] 

§ 9. That whenever either party to a final judgment or decree 
which has been or shall be rendered in any circuit court has 
died or shall die before the time allowed for taking an ap- 
peal or bringing a writ of error has expired, it shall not be 
necessary to revive the suit by any formal proceedings afore- 
said. 

The representative of such deceased party may file in the 
office of the clerk of such circuit court a duly certified copy of 
his appointment and thereupon may enter an appeal or bring 
writ of error as the party he represents might have done. 

If the party in whose favor such judgment or decree is ren- 
dered has died before appeal taken or writ of error brought, 
notice to his representatives shall be given from the Supreme 
Court, as provided in case of the death of a party after appeal 
taken or writ of error brought. 

See rule 15 of the United States Supreme Court, post, on the same sub- 
ject 

Repeal.] § 10. That all acts and parts of acts in conflict 
with the provisions of this act are hereby repealed. 

For sections 3-7, inclusive, of tlie amendatory act of August 13, 1888, 
which do not directly amend the act of March 3, 1875, see statute No. 13, 
post. 

No. 4. 

An Act to provide for the appointment of commissioners for taking affida- 
vits, etc., for the courts of the United States. Approved August 15, 
1876. 19 Stat., 206. 

Notaries— May take depositions, acknowledgments, 
etc.] Be it enacted, etc., That notaries pubUc of the several 
States, Territories, and the District of Columbia be, and they 
are hereby, authorized to take depositions, and do all other 
acts in relation to taking testimony to be used in the courts of 
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the United States, take acknowledgments and aflBdavits, in the 
same manner and with the same effect as commissioners of 
the United States circuit court may now lawfully take or do. 

See Revised Statutes, section 1778, which provides that notaries may ad- 
minister oaths in cases in which justices of the peace may do so. 

The statutes of the United States confer on notaries public no general au- 
thority to administer oaths. United States v. Hall (1889), 131 U. S., 50. 

The act of August 15, 1876 (19 Stat, 206), does not authorize a notary pubhc 
to swear an ofScer of a national bank to his report made under Revised 
Statutes, section 5311. United States v. Curtis, J07 U. S., 671. 

For statute authorizing a notary pubhc to administer an oath to a bank of- 
ficer, see act of February 26, 1881. 31 Stat, 353. 

No statute of the United States authorizes a notary public to administer an 
oath to a deputy surveyor of the United States in regard to the manner 
in which he executed a contract for surveying pubhc land. United 
States V. Hall (1889), 131 U. S., 50. 

Defendant was charged before a State court with perjury in having testi- 
fied falsely before a notary public in a proceeding under Revised Stat- 
utes, chapter 8, title 2, regulating the taking of testimony in a contest 
for a seat in the house of representatives of the United States. Held, 
that the offense is cognizable only by the federal courts, under Revised 
Statutes, section 5393, providing for the punishment of perjury in any 
case in which the laws of the United States authorize an oath to be ad- 
ministered, and the second section of the judiciary act of August 13, 
1888, giving the United States courts exclusive cognizance of all crimes 
cognizable under the authority of the United States. In re Loney, 38 
F. R, 101. 

A statute (20 Stat, 30) which provides that a defendant charged with crime 
shall at his own request, but not otherwise, be a competent witness, 
does not render competent a defendant who by previous conviction of 
an infamous crime has lost the privilege of testifying. United States v. 
Hollis, 43 F. R, 348. 

No. 5. 

An Act to make persons charged with crimes and offenses competent wit- 
nesses in the United States and Territorial courts. Approved March 
16, 1878. 20 Stat, 30. 

Accused is competent witness.] Be it enacted, &c., 
That in the trial of all indictments, informations, complaints, 
and other proceedings against persons charged with the com- 
mission of crimes, offenses, and misdemeanors, in the United 
States courts, Territorial courts, and courts-martial, and courts 
of inquiry, in any State or Territory, including the District of 
Columbia, the person so charged shall, at his own request but 
not otherwise, be a competent witness. 

And his failure to make such request shall not create any 
presumption against him. 
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No. 6. 
An Act making appropriations to supply defloienciea in the appropria- 
tions for the fiscal year ending June thirteenth, eighteen hundred and 
seventy-nine, and for prior years, and for those heretofore treated as 
permanent, and for other purposes. Approved March 8, 1879. 20 Stat, 
410. 

Clerk of court not to be appointed receiver or mas- 
ter, except.] (Pae. 2.) No clerk of the district or circuit 
courts of the IJnited States or their deputies shall be ap- 
pointed a receiver or a master in any case except where the 
judge of such court shall determine that special reasons exist 
therefor to be assigned in the order of appointment. 

No. Y. 

An Act regulating fees and the practice in extradition cases. Approved 
August 3, 1882. 32 Stat, 215. 

Subpoena for defendant's witnesses.] § 3. That on 
the hearing of any case under a claim of extradition by any 
foreign government, upon aifidavit being filed by the person 
charged setting forth that there are witnesses whose evidence 
is material to his defense, that he cannot safely go to trial 
without them, what he expects to prove by each of them, and 
that he is not possessed of sufficient means, and is actually un- 
able to pay the fees of such witnesses, the judge or commis- 
sioner before whom such claim for extradition is heard may 
order that such witnesses be subpoenaed ; and in such cases 
the costs incurred by the process, and the fees of witnesses, 
shall be paid in the same manner, that similar fees are paid in 
the case of witnesses subpoenaed in behalf of the United States. 

Pees to be paid by Secretary of State.] § 4. That all 
witness fees and costs of every nature in cases of extradition, 
including the fees of the commissioner, shall be certified by 
the judge or commissioner before whom the hearing shall take 
place to the Secretary of State of the United States, who is 
hereby authorized to allow the payment thereof out of the 
appropriation to defray the expenses of the judiciary ; and the 
Secretary of State shaU cause the amount of said fees and 
costs so allowed to be reimbursed to the Government of the 
United States by the foreign government by whom the pro- 
ceedings for extradition may have been instituted. 

Documentary evidence for petitioner.] § 5. That in . 
all cases where any depositions, warrants, or other papers or 
copies thereof shall be offered in evidence upon the hearing of 
any extradition case under Title sixty -six of the Revised Stat- 
utes of the United States, such depositions, warrants, and 
other papers, or the copies thereof, shall be received and ad- 
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mitted as evidence on such hearing for all the purposes of such 
hearing if they shall be properly and legally authenticated so 
as to entitle them to be received for similar purposes by the 
tribunals of the foreign country from which the accused party 
shall have escaped, and the certificate of the principal diplo- 
matic or consular officer of the United States resident in such 
foreign country shall be proof that any deposition, warrant or 
other paper or copies thereof, so offered, are authenticated in 
the manner required by this act. 

Section 5 of 23 Stat, 216, chapter 378, applies only to papers or copies thereof 
which are offered in evidence by the prosecution to establish the crim- 
inality of the person apprehended, and does not apply to documents or 
depositions offered on the part of the accused. The accused can produce 
oral evidence. In re Cortes, Petitioner, 136 U. S., 330. 

No. 8. 

An Act regrdating appeals from the supreme court of tihe District of Co- 
lumbia and the supreme courts of the several Territories. Approved 
March 3, 1885. 23 Stat, 443. 

Matter in dispute must exceed $5,000.] Be it enacted 
hy the Senate and House of Representatives of the United States 
of America in Congress assemtled, That no appeal or writ of 
error shall hereafter be allowed from any judgment or decree 
in any suit at law or in equity in the supreme court of the 
District of Columbia, or in the supreme court of any of the 
Territories of the United States, unless the matter in dispute, 
exclusive of costs, shall exceed the sum of five thousand dol- 
lars. 

Section 15 of the act of March 3, 1891, ante, provides for the review of 
judgments of the supreme coiu'ts of the Territories by circuit courts of ap- 
peals in certain cases. 

Exceptions to foregoing.] | 2. That the preceding sec- 
tion shall not apply to any case wherein is involved the valid- 
ity of any patent or copyright, or in which is drawn in question 
the validity of a treaty or statute of or an authority exercised 
under the United States ; but in all such cases an appeal or 
writ of error may be brought without regard to the sum or 
value in dispute. 

This section is modified by section 15 of the act of March 3, 1891, ante. 

The decision of a supreme com-t of a Territory asserting the power of the 
Territorial governor to make appointments to Territorial offices puts in 
issue an authority exercised under the authority of the United States 
within the meaning of section 2 of the act of March 3, 1885 (23 Stat, 
443). Clayton v. Utah Territory, 133 U. S., 632. 
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Under act of March 3, 1885 (23 Stat, 443), allowing an appeal from the su- 
preme court of a Territory to the United States Supreme Court in any 
case in which is di-awn in question the validity of an authority exer- 
cised under the United States, a mandamus suit in a Territorial court 
by a member and presiding officer of a Territorial legislatm-e against 
the custodian of the legislative records to compel him to assist in cor- 
recting them to make them speak tlie truth, involving the right of cer- 
tain persons to be a Territorial legislature, may be removed to the 
United States Supreme Court, such right being an authority exercised 
under the United States. Clough v. Curtis (1890), 134 U. S., 861. 

Under 23 Stat, 443, chapter 355, an application for a mandamus to compel 
an auditor and compti'oUer to audit relator's claim, and to issue a war- 
rant therefor, does not draw in question the valiaity of an authority ex- 
ercised under the United States. United States v. Lynch, 137 U. S., 
380. 

ISTo. 9. 

An Act to regulate commerce. Approved February 4, 1887. 24 Stat, 379. 
As amended" by 35 Stat, 855, March 3, 1889, and 26 Stat, 743, February 
10, 1891. 

Interstate commerce regulations — Not applicable 
to traflae wholly within one State — " Railroad," 
"Transportation," defined — Charges to be reason- 
able.] Be it enacted ly the Senate and House of Representa- 
tives of the United States of America in Congress assemlled, 
That the provisions of this act shall apply to any common 
carrier or carriers engaged in the transportation of passengers 
or property wholly by railroad, or partly by railroad and 
partly by water when both are used, under a common control, 
management, or arrangement, for a continuous carriage or 
shipment, from one State or Territory of the United States, 
or the District of Columbia, or from any place in the United 
States to an adjacent foreign country, or from any place m 
the United States through a foreign country to any other 
place 'in the United States, through a foreign country to any 
other place in the United States, and also to the transporta- 
tion in like manner of property shipped from any place in the 
United States to a foreign country and carried from such 
place to a port of trans-shipment, or shipped from a foreign 
country to any place in the United States and carried to such 
place from a port of entry either in the United States or an 
adjacent foreign country : Provided, however, That the pro- 
visions of this act shall not apply to the transportation of pas- 
sengers or property, or to the receiving, delivering, storage, 
or handhng of property, wholly within one State, and not 
shipped to or from a foreign country from or to any State or 
Territory as aforesaid. ■,-,,-.. „ 

The term " railroad " as used in this act shall include all 
bridges and ferries used or operated in connection with any 
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i^ailroad, and also all the road in use by any corporation op- 
erating a railroad, whether owned or operated under a con- 
tract, agreement, or lease; and the term "transportation" 
shaU include aU instrumentalities of shipment or carriage. 

All charges made for any service rendered or to be rendered 
in the transportation of passengers or property as aforesaid, 
or in connection therewith, or for the receiving, delivering, 
storage, or handling of such property, shall be reasonable and 
just ; and every unjust and unreasonable charge for such serv- 
ice is prohibited and declared to be unlawful. 

Special rates and rebates prohibited.] § 2. That if 
any common carrier subject to the provisions of this act shall, 
directly or indirectly, by any special rate, rebate, drawback, 
or other device, charge, demand, coUect, or receive from any 
person or persons a greater or less compensation for any serv- 
ice rendered, or to be rendered, in the transportation of pas- 
sengers or property, subject to the provisions of this act, than 
it charges, demands, collects, or receives from any other per- 
son or persons for doing for him or them a like and contempo- 
raneous service in the transportation of a like kind of traffic 
under substantially similar circumstances and conditions, such 
common carrier shall be deemed guilty of unjust discrimination, 
which is hereby prohibited and declared to be unlawful. 

Undue preferences prohibited — Equal facilities to 
connecting lines — Terminal facilities.] § 3. That it 
shall be unlawful for any common carrier subj.ect to the pro- 
visions of this act to make or give any undue or unreasonable 
preference or advantage to any particular person, company, 
lirm, corporation, or locality, or any particular description of 
traffic, in any respect whatsoever, or to subject any particular 
person, company, firm, corporation, or locality, or any partic- 
ular description of traffic, to any undae or unreasonable prej- 
udice or disadvantage in any respect whatsoever. 

Every common carrier subject to the provisions of this act 
shall, according to their respective powers, afllord aU reason- 
able, proper, and equal facilities for the interchange of traffic 
between their respective lines, and for the receiving, forward- 
ing, and delivering of passengers and property to and from 
their several lines and those connecting therewith, and shall 
not discriminate in their rates and charges between such con- 
necting lines ; but this shall not be construed as requiring any 
such common carrier to give the use of its tracks or terminal 
facilities to another carrier engaged in like business. 

Shorter distance charges not to be more than for 
longer — Commissioners may authorize exception.] 
§ 4. That it shall be unlawful for any common carrier subject 
to the provisions of this act to charge or receive any greater 
compensation in the aggregate for the transportation of pas- 
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sengers or of like kind of property, under substantially similar 
circumstances and conditions, for a shorter than for a longer 
distance over the same line, in the same direction, the shorter 
being included within the longer distance ; but this shall not 
be construed as authorizing any common carrier within the 
terms of this act to charge and receive as great compensation 
for a shorter as for a longer distance: Provided, however, 
That upon application to the Commission appointed under the 
provisions of this act, such common carrier may, in special 
cases, after investigation by the Commission, be authorized to 
charge less for longer than for shorter distances for the trans- 
portation of passengers or property ; and the Commission may 
from time to time prescribe the extent to which such desig- 
nated common carrier may be relieved from the operation of 
this section of this act. 

Pooling of freights or earnings prohibited.] § 5. 
That it shall be unlawful for any common carrier subject to 
the provisions of this act to enter into any contract, agree- 
ment, or combination with any other common carrier or car- 
riers for the pooUng of freights of different and competing 
railroads, or to divide between them the aggregate or net pro- 
ceeds of the earnings of such railroads, or any portion thereof ; 
and in any case if an agreement for the pooling of freights as 
aforesaid, each day of its continuance shall be deemed a sepa- 
rate offense. 

Common carriers to print and post schedules — 
Contents.] § 6. That every common carrier subject to the 
provisions of this act shall print and keep open to public in- 
spection schedules showing the rates and fares and charges for 
the transportation of passengers and property which any such 
common carrier has established and which are in force at the 
time upon its route. The schedules printed as aforesaid by 
any such common carrier shall plainly state the places upon its 
railroad between which property and passengers will be car- 
ried, and shall contain the classification of freight in force, and 
shall also state separately the terminal charges and any rules 
or regulations which in any wise change, ahect, or determine 
any part or the aggregate of such aforesaid rates and fares and 
charges. Such scnedules shall be plainly printed in large type, 
and copies for the use of the public shall be posted in two pub- 
lic and conspicuous places, in every depot, station, or office of 
such carrier where passengers or freight, respectively, are re- 
ceived for transportation, in such form that they shall be ac- 
cessible to the public and can be conveniently inspected. 

Schedules of freight through foreign countries — To 
pay duty on failure to post.] Any common carrier sub- 
ject to the provisions of this act receiving freight in the United 
iStates to be carried through a foreign country to any place in 
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the United States shall also in like manner print and keep 
open to public inspection, at every depot or office where such 
freight is received for shipment, schedules showing the through 
rates established and charged by such common carrier to all 
points in the United States beyond the foreign country to 
which it accepts freight for shipment ; and any freight shipped 
from the United States through a foreign country into the 
United States, the through rate on which shall not have been 
made public as required by this act, shall, before it is admitted 
into the United States from said foreign country, be subject to 
customs duties as if said freight were of foreign production ; 
and any law in conflict with this section is hereby repealed. 

Notice of advances — Notice of reductions.] No ad- 
vance shall be made in the rates, fares, and charges which 
have been established and published as aforesaid by any com- 
mon carrier in compliance with the requirements of this sec- 
tion, except after ten days' public notice, which shall plainly 
state the changes proposed to be made in the schedule then 
in force, and the time when the increased rates, fares, or 
charges will go into effect ; and the proposed changes shall be 
shown by printing new schedules, or shall be plainly indicated 
upon the schedules in force at the time and kept open to public 
inspection. Reductions in such published rates, fares, or 
charges shall only be made after three days' previous public 
notice, to be given in the same manner that notice of an ad- 
vance in rates must be given. 

Unlawful to deviate from schedules.] And when any 
such common carrier shall have established and published its 
rates, fares, and cliarges in compliance Avith the provisions of 
this section, it shall be unlawful for such common carrier to 
charge, demand, collect, or receive from any person or persons 
a greater or less compensation for the transportation of pas- 
sengers or property, or for any services in connection there- 
with, than is speoiiied in such published schedule of rates, 
fares, and charges as may at the time be in force. 

Copies to be filed with commission — Joint tariffs 

of rates — To be made public] Every common carrier 
subject to the provisions of this act shall tile with the Com- 
mission hereinafter provided for copies of its schedules of 
rates, fares, and charges which have been established and pub- 
lished in compliance with the requirements of this section, and 
shall promptly notify said Commission of all changes made in 
the same. Every such common carrier shall also hie with said 
Commission copies of all contracts, agreements, or arrange- 
ments with other common carriers in relation to any traffic 
affected by the provisions of this act to which it may be a 
party. And in cases where passengers and freight pass over 
continuous lines or routes operated by more than one common 
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carrier, and tlie several common carriers operating such lines 
or routes establish joint tariffs of rates or fares or charges for 
such continuous lines or routes, copies of such joint tariffs shall 
also, in like manner, be filed with said Commission. Such 
joint rates, fares, and charges on such continuous lines so filed 
as aforesaid shall be made pnbhc by such common carriers 
when directed by said Commission, in so far as may, in the 
judgment of the Commission, be deemed practicable ; and said 
Commission shall from time to time prescribe the measure of 
publicity which shall be given to such rates, fares, and charges, 
or to such part of them as it may deem it practicable for such 
common carrier to publish, and the places in which they shall 
be published. 

Advances in joint rates — Reductions in joint rates.] 
No advance shall be made in joint rates, fares, and chargts, 
shown upon joint tariffs, except after ten days' notice to the 
Commission, which shall plainly state the changes proposed to 
be made in the schedule then in force, and the time when the 
increased rates, fares, or charges will go into effect. No re- 
duction shall be made in joint rates, fares, and charges, except 
after three days' notice, to be given to the Commission as is 
above provided in the case of an advance of joint rates. The 
Commission may make public such proposed advances, or such 
reductions, in such manner as may, in its judgment, be deemed 
practicable, and may prescribe from time to time the measure 
of publicity which common carriers shall give to advances or 
reductions in joint tariffs. 

• Deviations unlawful.] It shall be unlawful for any com- 
mon carrier, party to any joint tariff, to charge, demand, col- 
lect, or receive from any person or persons a greater or less 
compensation for the transportation of persons or property, or 
for any services in connection therewith, between any points 
as to which a joint rate, fare, or charge is named thereon than 
is specified in the schedule filed with the Commission in force 
at the time. 

Form of schedviles.] The Commission niay determine 
and prescribe the form in which the schedules required by this 
section to be kept open to public inspection shall be prepared 
and arranged, and may change the form from time to time as 
shall be found expedient. 

Proceediags on failure to file or publish s chedules — 
Writ of mandamus to issue — Failure to comply pun- 
ishable as contempt — Injunction to issue.] If any such 
commo.1 carrier shall neglect or refuse to file or publish its 
schedules or tariffs of rates, fares, and charges as provided in 
this section, or any part of the same, such common carrier 
shall, in addition to other penalties herein prescribed, be sub- 
ject to a writ of mandamus, to be issued by any circuit court 



92 . IMPOETAIJT STATUTES. [Ch. 2. 

of the TJnited States in the judicial district wherein the prin- 
cipal office of said common carrier is situated, or wherein such 
oit'ense may be committed, and if such common carrier be a 
foreign corporation in the judicial circuit wherein such com- 
mon carrier accepts traffic and has an agent to perform such 
service, to compel compliance with the aforesaid provisions of 
this section ; and such writ shall issue in the name of the peo- 
ple of the United States, at the relation of the Commissioners 
appointed under the provisions of this act ; and the failure to 
comply with its requirements shall be punishable as and for a 
contempt ; and the said Commissioners, as complainants, may 
also apply, in any such circuit court of the United States, for 
a writ of injunction against such common carrier, to restrain 
such common carrier from receiving or transporting property 
among the several States and Territories of the United States, 
or between the United States and adjacent foreign countries, 
or between ports of transshipment and of entry and the sev- 
eral States and Territories of the United States, as mentioned 
in the first section of this act, until such common carrier shall 
have complied with the aforesaid provisions of this section of 
this act. 

As amended by 35 Stat, 855, March 3, 1889. 

Combinations to prevent continuous carriage of 
freight to destination prohibited..] § 7. That it shaU be 
unlawful for any common carrier subject to the provisions of ^ 
this act to enter into any combination, contract, or agreement, 
expressed or implied, to prevent, by change of time schedule, 
carriage in different cars, or by other means or devices, the 
carriage of freights from being continuous from the place of 
shipment to the place of destination ; and no break of bulk, 
stoppage, or interruption made by such common carrier shall 
prevent the carriage of freights from being and being treated 
as one continuous carriage trom the place of shipment to the 
place of destination, unless such break, stoppage, or interrup- 
tion was made in good faith for some necessary purpose, and 
without any intent to avoid or unnecessarily interrupt such 
continuous carriage or to evade any of the provisions .of this 
act. 

Liability for violations of this act.] § 8. That in case 
any common carrier subject to the provisions of this act shall 
do, cause to be done, or permit to be done any act, matter, or 
thing in this act prohibited or declared to be unlawful, or shall 
omit to do any act, matter, or thing in this act required to be 
done, such common carrier shall be liable to the person or 
persons injured thereby for the full amount of damages sus- 
tained in consequence of any such violation of the provibioni 
oi this act, together with a reasonable counsel or attorney's 
fee, to be fixed by the court in every case of recovery whica 
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attorney's fee shall be taxed and collected as part of the costs 
in the case. 

Persons damaged may make complaint to Commis- 
sion, or sue personally.] § 9. That any person or persons 
claiming to be damaged by any common carrier subject to the 
provisions of this act may" either make complaint to the Com- 
mission as hereinafter provided for, or may bring suit in his 
or their own behalf for the recovery of the damages for which 
such common carrier may be liable under the provisions of 
this act, in any district or circuit court of the United States of 
competent jurisdiction ; but such person or persons shall not 
have the right to pursue both of said remedies, and must in 
each case elect which one of the two methods of procedure 
herein provided for he or they will adopt. In any such action 
brought for the recovery of damages the court before which 
the same shall be pending may compel any director, officer, 
receiver, trustee, or agent of the corporation or company de- 
fendant in such suit to attend, appear, and testify in such case, 
and may compel the production of the books and papers of 
such corporation or company party to any such suit ; the claim 
that any such testimony or evidence may tend to criminate the 
person giving such evidence shall not excuse such witness from 
testifying, but such evidence or testimony shall not be used 
against such person on the trial of any criminal proceeding. 

Penalty for violation — Fine — Imprisonment for 
unlawful discrimination.] § 10. That any common car- 
rier subject to the provisions of this act, or, whenever such 
common carrier is a corporation, any director or officer thereof, 
or any receiver, trustee, lessee, agent, or person, acting for or 
employed by such corporation, who, alone or with any other 
corporation, company, person, or party, shall willfully do or 
cause to be done, or shall willingly suffer or permit to be done, 
any act, matter, or thing in this act prohibited or declared to 
be unlavff ul, or who shall aid or abet therein, or shall will- 
fully omit or fail to do any act, matter, or thing in this act 
required to be done, or shall cause or wilhngly suffer or per- 
mit any act, matter, or thing so directed or required by this 
act to be done not to be so done, or shall aid or abet any such 
omission or failure, or shall be guilty of any infraction of this 
act, or shall aid or abet therein, shall be deemed guilty of a 
misdemeanor, and shall, upon conviction thereof in any dis- 
trict court of the United States within the jurisdiction of 
which such offense was committed, be subject to a line of not 
to exceed five thousand dollars for each offense : Provided, 
That if the offense for which any person shall be convicted as 
aforesaid shall be an unlawful discrimination in rates, fares, 
or charges, for the transportation of passengers or property, 
such person shall, in addition to the fine hereinbefore pro- 
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vided for, be liable to imprisonment in the penitentiary for a 
term of not exceeding two years, or both such fine and im- 
prisonment, in the discretion of the court. 

Punishment for false billing, classification, weigh- 
ing.] Any common carrier subject to the provisions of this 
act, or, whenever such common carrier is a corporation, any 
oiiicer or agent thereof, or any person acting for or employed 
by such corporation, who, by means of false billing, false clas- 
sification, false weighing, or false report of weight, or by any 
other device or means, shall knowingly and wiUf uUy assist, or 
shall willingly suffer or permit, any person or persons to ob- 
tain transportation for property at less than the regular rates 
then established and in force on the line of transportation of 
such common carrier, shall be deemed guilty of a misdemeanor, 
and shall, upon conviction thereof in any court of the United 
States of competent jurisdiction within the district in which 
such offense was committed, be subject to a fine of not ex- 
ceeding five thousand dollars, or imprisonment in the peni- 
tentiary for a term of not exceeding two years, or both, in 
the discretion of the court, for each offense. 

Punishment of shipper falsely billing.] Any person 
and any officer or agent of any corporation or company who 
shall deliver property for transportation to any common car- 
rier, subject to the provisions of this act, or for whom as con- 
signor or consignee any such carrier shall transport property, 
who shall knowingly and willfully, by false billing, false clas- 
sification, false weighing, false representation of tne contents 
of the package, or false report of weight, or by any other de- 
vice or means, whether with or without the consent or con- 
nivance of the carrier, its agent or agents, obtain transporta- 
tion for such property at less than the regular rates then 
established and in force on the line of transportation, shall be 
deemed guilty of fraud, which is hereby declared to be a mis- 
demeanor, and shall, upon conviction thereof in any court of 
the United States of competent jurisdiction within the district 
in which such offense was committed, be subject for each of- 
fense to a fine of not exceeding five thousand dollars or im- 
prisonment in the penitentiary for a term of not exceeding 
two years, or both, in the discretion of the court. 

Punishment of shipper for inducing discrimina- 
tions.] If any such person, or any officer or agent of such 
corporation or company, shall, by payment of money or other 
thing of value, solicitation or otherwise, induce any common 
carrier subject to the provisions of this act, or any of Its officers 
or agents, to discriminate unjustly in his, its, or their favor as 
against any other consignor or consignee in the transportation 
of property, or shall aid or abet any common carrier in any 
such unjust discrimination, such person, or such officer or agent 
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of such corporation or company, shall be deemed guilty of 
misdemeanor, and shall, upon conviction thereof in any court 
of the United States of competent jurisdiction within the dis- 
trict in which such offense was committed, be subject to a fine 
of not exceeding five thousand dollars, or imprisonment in the 
penitentiary for a term of not exceeding two years, or both, 
in the discretion of the court, for each offense ; and such per- 
son, corporation, or company shall also, together with said 
common carrier, be liable, jointly or severally, in an action on 
the case to be brought by any consignor or consignee discrim- 
inated against in any court of the United States of competent 
jurisdiction for all damages caused by or resulting therefrom. 
As amended by 35 Stat, 855, March 2, 1889. 

Interstate Commerce Commission created — Ap- 
pointment — Term — Removal — No person pecun- 
iarily interested in interstate common carriers elig- 
ible.] § 11. That a commission is hereby created and estab- 
lished to be known as the Interstate Commerce Commission, 
Avhich shall be composed of five commissioners, who shall be 
appointed by the President, by and with the advice and con- 
sent of the Senate. The commissioners first appointed under 
this act shall continue in office for the term of two, three, four, 
five, and six years, respectively, from the first day of January, 
Anno Domini eighteen hundred and eighty-seven, the term of 
each to be designated by the President ; but their successors 
shall be appointed for terms of six years, except that any per- 
son chosen to fill a vacancy shall be appointed only for the 
unexpired term of the commissioner whom he shall succeed. 
Any commissioner may be removed by the President for in- 
efficiency, neglect of duty, or malfeasance in office. Not more 
than three of the commissioners shall be appointed from the 
same political party. No person in the emploj^ of or holding 
any olficial relation to any common carrier subject to the pro- 
visions of this act, or owning stock or bonds thereof, or who 
is in any manner pecuniarily interested therein, shall enter 
upon the duties of or hold such office. Said commissioners 
shall not engage in any other business, vocation, or employ- 
ment. No vacancy in the commission shall impair the right 
of the remaining commissioners to exercise aU the powers of 
the commission. 

Duties of commission — Costs — Prosecutions — 
Power to send for persons and papers.] § 12. That the 
commission hereby created shall have authority to inquire 
into the management of the business of all common carriers 
subject to the provisions of this act, and shall keep itself in- 
formed as to the manner and method in which the same is 
conducted, and shall have the right to obtain from such com- 
mon carriers full and complete information necessary to enable 
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the commission to perform the duties and carry out the ob- 
jects for which it was created; and the commission is hereby 
authorized and required to execute and enforce the provisions 
of this act ; and, upon the request of the commissioli, it shall 
be the duty of any district attorney of the United States to 
whom the commission may apply to institute in the proper 
court and tO' prosecute under the direction of the attorney- 
general of the United States all necessary proceedings for the 
enforcement of the provisions of this act and for the punish- 
ment of all violations thereof, ajid the costs and expenses of 
such prosecution shall be paid out of the appropriation for the 
expenses of the courts of the United States ; and for the pur- 
poses of this act the commission shall have power to require, 
by subpoena, the attendance and testimony of witnesses and the 
production of all books, papers, tariffs, contracts, agreements, 
and documents relating to any matter under -investigation. 

Attendance of witnesses.] Such attendance of witnesses, 
and the production of such documentary evidence, may be rer 
quired from any place in the United States, at any designated 
place of hearing. And in case of disobedience to a subpoena 
the commission, or any party to a proceeding before the com- 
mission, may invoke the aid of any court of the United States 
in requiring the attendance and testimony of witnesses and 
the production of books, papers, and documents under the 
provisions of this section. 

Circuit courts to issue order for attendance of wit- 
ness — Punishment for contumacy — Self-criminating 
testimony.] And any of the circuit courts of the United 
States within the jurisdiction of which such inquiry is carried 
on may, in case of contumacy or refusal to obey a subpoena 
issued to any common carrier subject to the provisions of 
this act, or other person, issue an order requiring such com- 
mon carrier or other person to appear before said commission 
(and produce books and papers if so ordered) and give evidence 
touching the matter in question ; and any failure to obey such 
order of the court may be punished by such court as a contempt 
thereof. The claim that any such testimony or evidence may 
tend to criminate the person giving such evidence shall not 
excuse such witness from testifying ; but such evidence or tes- 
timony shall not be used against such person on the trial of 
any criminal proceeding. 

Testimony by deposition — Notice — Compulsion.] 

The testimony of any witness may be taken, at the instance 
of a party, in any proceeding or investigation depending be- 
fore the commission, by deposition, at any time after a cause 
or proceeding is at issue on petition and answer. The com- 
mission may also order testimony to be taken by deposition 
in any proceeding or investigation pending before it, at any 
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stage of such proceeding or investigation. Such depositions 
may be taken before any judge of any court of the United 
States, or any commissioner of a circuit, or any clerk of a dis- 
trict or circuit court, or any chancellor, justice, or judge of a 
supreme or superior court, mayor or chief magistrate of a city, 
judge of a county court, or court of common pleas of any of 
tlie United States, or any notary public, not being of counsel 
or attorney to either of the parties, nor interested in. the event 
of the proceeding or investigation. Keasonable notice must 
first be given in writing by the party or his attorney propos- 
ing to take such deposition to the opposite party or his attor- 
ney of record, as either may be nearest, which notice shall 
state the name of the witness and the time and place of the 
taking of his deposition. Any person may be compelled to 
appear and depose, and to produce documentary evidence, in 
the same manner as witnesses may be compelled to appear 
and testify and produce documentary evidence before the 
commission as hereinbefore provided. 

Oath and signature of deponent.] Every person de- 
posing as herein provided shall be cautioned and sworn (or 
affirm, if he so re(]|uest) to testify the whole truth, and shall 
be carefully examined. His testimony shall be reduced to 
writing by the magistrate taking the deposition, or under his 
direction, and shall, after it has been reduced to writing, be 
subscribed by the deponent. 

Depositions in foreign countries.] If a witness whose 
testimony may be desired to be taken by deposition be in a 
foreign country, the deposition may be taken before an officer 
or person designated by the commission, or agreed upon by 
the parties by stipulation in writing to be filed with the com- 
mission. All depositions must be promptly filed with the 
commission. 

Fees for depositions.] Witnesses whose depositions are 
taken pursuant to this act, and the magistrate or other officer 
taking the same, shall severally be entitled to the |ame fees 
as are paid for like services in the courts of the United States. 

As amended by 26 Stat, 743, February 10, 1891. This amendment super- 
sedes the amendment of this section made by 35 Stat., 855, March 3, 1889. 

Petitions to Commission as to violations of this 
law — Charges to be forwarded to common carrier — 
Investigation if complaint is not satisfied — Investiga- 
tion of complaints by railroad commissions of States — 
Lack of direct damage not to dismiss complaint.] 
§ 13. That any person, firm, corporation, or association, or any 
mercantile, agricultural, or manufacturing society, or any 
body politic or municipal organization complaining of anything 
done or omitted fo be done by any common carrier subject to 

7 
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the provisions of this act in contravention of the provisions 
thereof, may apply to said Commission by petition, which 
shall briefly state' the facts; whereupon a statement of the 
charges thus made shall be forwarded by the Commission to 
such common carrier, who shall be called upon to satisfy the 
complaint or to answer the same in writing within a reason- 
able time, to be specified by the Commission. If such common 
carrier, within the time specified, shall make reparation for the 
injury alleged to have been done, said carrier shall be relieved 
of liability to the complainant only for the particular violation 
of law thus complained of. If such carrier shall not satisfy 
the complaint within the time specified, or there shall appear 
to be any reasonable ground for investigating said complaint, 
it shall be the duty of the Commission to investigate the mat- 
ters complained of in such manner and by such means as it 
shall deem proper. 

Said Commission shall in like manner investigate any com- 
plaint forwarded by the railroad commissioner or railroad 
commission of any State or Territory, at the request of such 
commissioner or commission, and may institute any inquiry 
on its own motion in the same manner and to the same effect 
as though complaint had been made. 

No complaint shall at any time be dismissed because of the 
absence of direct damage to the complainant. 

Written reports of investigations to be made.] § 14. 
That whenever an investigation shall be made by said Com- 
mission, it shall be its duty to make a report in writing in re- 
spect thereto, which shaU. include the findings of fact upon 
which the conclusions of the Commission are based, together 
with its recommendation as to what reparation, if any, should 
be made by the common carrier to any party or parties who 
may be found to have been injured ; and such findings so made 
shall thereafter, in aU judicial proceedings, be deemed j)rima 
facie evidence as to each and every fact found. 

Record copy.] All reports of investigations made by the 
Commission shall be entered of record, and a copy thereof 
shall be furnished to the party who may have complained, and 
to any common carrier that may have been complained of. 

Publishing reports and decisions.] The Commission 
may provide for the publication of its reports and decisions in 
such form and manner as may be best adapted for public in- 
formation and use, and such authorized publications shall be 
competent evidence of the reports and decisions of the Com- 
mission therein contained, in all courts of the United States, 
and of the several States, without any further proof or au- 
thentication thereof. The Commission may also cause to be 
printed for early distribution its annual reports. 

As amended by 25 Stat, 855, March 2, 1889. 
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Notice to common carrier of violation — Record to 
be made if violation has ceased or reparatioii made.] 

§ 15. That if in any case in which an investigation shall be 
made by said Commission it shall be made to appear to the 
satisfaction of the Commission, either by the testimony of 
witnesses or other evidence, that anything has been done or 
omitted to be done in violation of the provisions of this act, 
or of any law cognizable by said Commission, by any common 
carrier, or that any injury or damage has been sustained by 
the party or parties complaining, or by other parties aggrieved 
in consequence of any such violation, it shall be the duty of 
the Commission to forthwith cause a copy of its report in re- 
spect thereto to be delivered to such common carrier, together 
with a notice to said common carrier to cease and desist from 
such violation, or to make reparation for the injury so found 
to have been done, or both, within a reasonable time, to be 
specified by the Commission ; and if, within the time speci- 
fied, it shall be made to appear to the Commission that such 
common carrier has ceased from such violation of law, and 
has made reparation for the injury found to have been done, 
in compliance with the report and notice of the Commission, 
or to the satisfaction of the party complaining, a statement to 
that effect shall be entered of record by the Commission, and 
the said common carrier shall thereupon be relieved from fur- 
ther liability or penalty for such particular violation of law. 

Proceedings in circuit courts for violations of tliis 
act or disobeying order of Commission — Court to 
hear on short notice — Pleadings — Report of Com- 
mission prima facie as to facts — Injunction — Attach- 
ment on disobeying process — Fine — Appeals to 
Supreme Court — District attorney to prosecute,] 
§ 16. That whenever any common carrier, as defined in and 
subject to the provisions of this act, shall violate, or refuse or 
neglect to obey or perform any lawful order or requirement 
of the Commission created by this act, not founded upon a 
controversy requiring a trial by jury, as provided by the 
seventh amendment to the Constitution of the United fetates, 
it shall be lawful for the Commission or for any company or 
person interested in such order or requirement, to apply in a 
summary way, by petition, to the circuit court of the United 
States sitting in equity in the judicial district in which the 
common carrier complained of has its principal oflBce, or in 
which the violation or disobedience of such order or require- 
ment shall happen, alleging such violation or disobedience, as 
the case may be ; and tne said court shall have power to hear 
and determine the matter, on such short notice to the common 
carrier complained of as the court shall deem reasonable ; and 
such notice may be served on such common carrier, his or its 
officers, agents, or servants in such manner as the court shall 
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direct ; ami said court shall proceed to hear and determine the 
matter speedily as a court of equity and without the formal 
pleadings and proceedings apphcable to ordinary suits in 
equity, but in such manner as to do justice in the premises ; 
and to this end such court shall have power, if it think fit, to 
direct and prosecute in such mode and by such persons as it 
may appoint, all such inquiries as the court may think needful 
to enable it to form a just judgment in the matter of such 
petition ; and on such hearing the findings of fact in the report 
of said Commission shall be prima facie evidence of the mat- 
ters therein stated; and if it be made to appear to such court, 
on such hearing or on report of any such person or persons, 
that the lawful order or requirement of said Commissiou 
drawn in question has been violated or disobeyed, it shall be 
latvful for such court to issue a writ of injunction or other 
proper process, mandatory or otherwise, to restrain such com- 
mon carrier from further continuing such violation or disobe- 
dience of such order or requirement of said Commission, and 
enjoining obedience to the same ; and in case of any disobe- 
dience of any such writ of injunction or other proper process, 
mandatory or otherwise, it shall be lawful for such court to 
issue writs of attachment, or any other process of said court 
incident or applicable to writs of injunction or other proper 
process, mandatory or otherwise, against such common carrier, 
and if a corporation, against one or more of the directors, 
officers, or agents of the same, or against any owner, lessee, 
trustee, receiver, or other person failing to obey such writ of 
injunction, or other proper process, mandatory or otherwise ; 
and said court may, if it shall think fit, make an order direct- 
ing such common carrier or other person so disobeying such 
writ of injunction or other proper process, mandatory or 
otherwise, to pay such sum of money, not exceeding for each 
carrier or person in default the sum of five hundred dollars 
for every day, after a day to be named in the order ,_ that such 
carrier or other person shall fail to obey such injunction or 
other proper process, mandatory or otherwise; and such 
monej's shall be payable as the court shall direct, either to the 
party complaining or into court, to abide the ultimate decision 
of the court, or into the Treasury ; and payment thereof may, 
without prejudice to any other mode of recovering the same, 
be enforced by attachment or order in the nature of a writ of 
execution, in hke manner as if the same had been recovered 
by a final decree in personam, in such court. "When the sub- 
ject in dispute shall be of the value of two thousand dollars 
or more, either party to such proceeding before said court 
may appeal to the Supreme Court of the tjnited States, under 
the same regulations now provided by law in respect of secu- 
rity for such appeal ; but such appeal shaU. not operate to stay 
or supersede the . order of the court or the execution of any 
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writ or process thereon ; ^nd such court may, in everyv§4#^ 
matter, order the payment of such costs and counsel feesW 
shall be deemed reasonable. Whenever any such petition shall 
be tiled or presented by the Commission it shall be the duty 
of the district attorney, under the direction of the Attorney- 
General of the United States, to prosecute the same ; and the 
costs and expenses of such prosecution shall be paid out of the 
appropriation for the expenses of the courts of the United 
States. 

Proceedings in matters requiring jury trial — Order 
for trial — Practice — Summoning jury — Waiving 
jury — Appeal — Costs — Circuit courts to be always 
in session.] If the matters involved in any such order or 
requirement of said Commission are founded upon a contro- 
versy requiring a trial by jury, as provided by the seventh 
amendment to the Constitution of the United States, and any 
such common carrier shall violate or refuse or neglect x,o obey 
or perform the same, after notice given by said Commission as 
provided in the fifteenth section of this act, it shall be lawful 
for any company or person interested in such order or require- 
ment to apply in a summary way by petition to the circuit 
court of the United States sitting as a court of law in the ju- 
dicial district in which the carrier complained of has its prin- 
cipal office, or in which the violation or disobedience of such 
order or requirement shall happen, alleging such violation or 
disobedience as the case may be ; and said court shall by its 
order then fix a time and place for the trial of said cause, 
which shall not be less than twenty nor more than forty days 
from the time said order is made, and it shall be the duty of 
the marshal of the district in which said proceeding is pending 
to forthwith serve a copy of said petition, and ot said order, 
upon each of the defendants, and it shall be the duty of the 
defendants to file their answers to said petition within ten days 
after the service of the same upon them as aforesaid. At tbe 
trial of the findings of fact of said Commission as set forth in 
its report shall be prima facie evidence of the matters therein 
stated, and if either party shall demand a jury or shall omit 
to waive a jury the court shall, by its order, airect the mar- 
shal forthwith to summon a jury to try the cause ; but if all 
the parties shall waive a jury in writing, then the court shall 
try the issues in said cause and render its judgment thereon. 
If the subject in dispute shall be of the value of two thousand 
dollars or more either party may appeal to the Supreme Court 
of the United States under the same regulations now provided 
by law in respect to security for such appeal ; but such appeal 
must be taken within twenty days from the day of the rendi- 
tion of the judgment of said circuit court. If the judgment 
of the circuit court shall be in favor of the party complaining, 
he or they shall be entitled to recover a reasonable counsel or 
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attorney's fee, to be fixed hj the court, which shall be col 
lected as part of the costs in the case. For the purposes of 
this act, excepting its penal provisions, the circuit courts of 
the United States shall be deemed to be always in session. 

As amended by 25 Stat., 855, March 3, 1889. 

Conduct of proceedings of Commission — Record 
of votes and acts — Subpcenas.J § IT. That the Commis- 
sion may conduct its proceedings in such manner as will best 
. conduce to the proper dispatch of business and to the ends of 
justice. A majority of the Commission shall constitute a quo- 
rum for the transaction of business, but no Commissioner shall 
participate in any hearing or proceeding in which he has any 
pecuniary interest. Said Commission may, from time to time, 
make or amend such general rules or orders as may be requisite 
for the order and regulation of proceedings before it, includ- 
ing forms of notices and the service thereof, which shall con- 
form, as nearly as may be, to those in use in the courts of the 
United States. Any party may appear before said Commis- 
sion and be heard, in person or by attorney. Every vote and 
official act of the Commission shall be entered of record, and 
its proceedings shall be public upon the request of either party 
interested. Said Commission shall have an official seal, which 
shall be judicially noticed. Either of the members of the 
Commission may administer oaths and affirmations and sign 
subpoenas. 

As amended by 25 Stat, 855, March 3, 1889. 

Salaries — Commission to appoint employees — Of- 
fices — Witnesses.] § 18. That each Commissioner shall 
receive an annual salary of seven thousand five hundred dol- 
lars, payable in the same manner as the judges of the courts 
of the United States. The Commission shaE appoint a secre- 
tary, who shall receive an annual salary of three thousand five 
hundred dollars, payable in like manner. The Commission 
shall have authority to employ and fix the compensation of 
such other employees as it may find necessary to the proper 
performance of its duties. Until otherwise provided by law, 
the Commission may hire suitable offices for its use, an.d shall 
have authority to procure all necessary office supplies. Wit- 
nesses summoned before the Commission shall be paid the 
same fees and mileage that are paid, witnesses in the courts of 
the United States. 

Expenses.] AH of the expenses of the Commission, in- 
cludmg all necessary expenses for transportation incurred by 
the Commissioners, or by their employees under their orders, 
in making any investigation, or upon official business in any 
other places than the City of Washington, shall be allowed and 
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paid on the presentation of itemized vouchers therefor ap- 
proved by the chairman of the Commission. 

As amended by 35 Stat, 855, March 3, 1889, 

Sessions.] § 19. That the principal office of the Commis- 
sion sha,ll be in the city of "Washington, where its general ses- 
sions shall be held ; but whenever the convenience of the public 
or of the parties may be promoted or delay or expense pre- 
vented thereby, the Commission may hold special sessions in 
any part of the United States. It may, by one or more of the 
Commissioners, prosecute any inquiry necessary to its duties, 
in anj' part of the United States, into any matter or question 
of fact pertaining to the business of any common carrier sub- 
ject to the provisions of this act. 

Annual reports to Commission from common car- 
riers — Details — May prescribe uniform system ol 
accounts.] § 20. That the Commission is hereby authorized 
to require annual reports from all common carriers subject to 
the provisions of this act, to fix the time and prescribe the 
manner in which such reports shall be made, and to require 
from such carriers specific answers to all questions upon which 
the Commission may need information. Such annual reports 
shaU show in detail the amount of capital stock issued, the 
amounts paid therefor, and the manner of payment for the 
same ; the dividends paid, the surplus fund, if any, and the num- 
ber of stockholders ; the funded and floating debts and the in- 
terest paid thereon ; the cost and value of the carrier's property, 
franchises, and equipment; the number of employees and the 
salaries paid each class ; the amounts expended for improve- 
ments each year, how expended, and the character of such im- 
provements ; the earnings and receipts from each branch of 
business and from all sources; the operating and other ex- 
penses ; the balances of profit and loss ; and a complete exhibit 
of the financial operations of the carrier each year, including 
an annual balance-sheet. Such reports shall also contain sucii 
information in relation to rates or regulations concerning fares 
or freights, or agreements, arrangements, or contracts with 
other common carriers, as the Commission may require ; and 
the said Commission may, within its discretion, for the purpose 
of enabUng it the better to carry out the purposes of this act, 
prescribe (if in the opinion of the Commission it is practicable 
to prescribe such uniformity and methods of keeping accounts) 
a period of time within which all common carriers subject to 
the provisions of this act shall have, as near as may be, a uni- 
form system of accounts, and the manner in which such ac- 
counts shall be kept. 

Annual report of Com.mission to be made direct to 
Congress — List of employees.] § 21. That the Commis- 
sion shall, on or before the first day of December in each year, 



104 IMPOE'ISANT STATUTES. [Ch. 2. 

make a report, which shall be transmitted to Congress, and 
copies of whigh shall be distributed as are the other reports 
transmitted to Congress. This report shall contain such in- 
formation and data collected by the Commission as may be 
considered of value in the determination of questions connected 
with the regulation of commerce, together with such recom- 
mendations as to additional legislation relating thereto as the 
Commission may deem necessary ; and the names and com- 
pensation of the persons employed by said Commission. 

As amended by 35 Stat, 855, March 3, 1889. 

Exceptions to provisions of the act — Extension — 
Ofllcers and employees — Pending litigation.] § 22. 

That nothing in this act shall prevent the carriage, storage, or 
handling of property free or at reduced rates for the United 
States, State, or municipal governments, or for charitable pur- 
poses, or to or from fairs and expositions for exhibition 
thereat, or the free carriage of destitute and homeless persons 
transported by charitable societies, and the necessary agents 
employed in such transportation, or the issuance of mileage, 
excursion, or commutation passenger tickets ; nothing in this 
act shall be construed to prohibit any common carrier from 
giving reduced rates to ministers of religion, or to municipal 
governments for the transportation of indigent persons, or to 
inmates of the National Homes or State Homes for Disabled 
Volunteer Soldiers and of Soldiers' and Sailors' Orphan Homes, 
including those about to enter and those returning home after 
discharge, under arrangements with the boards of managers 
of said homes ; nothing m this act shall be construed to prevent 
railroads from giving free carriage to their own officers and 
employees, or to prevent the principal officers of any railroad 
companj'- or companies from exchanging passes or tickets with 
other railroad companies for their officers and employees ; and 
nothing in this act contained shall in any way abridge or alter 
the remedies now existing by common law or by statute, but 
the provisions of this act are in addition to such remedies : 
Provided, That no pending litigation shall in any way be af- 
fected by this act. 

As amended by 35 Stat., 855, March 3, 1889. 

Appropriation.] § 23. That the sum of one hundred thou- 
sand dollars is hereby appropriated for the use and purposes 
of this act for the fiscal year ending June thirtieth. Anno 
Domini eighteen hundred and eighty-eight, and the interven- 
ing time anterior thereto. 

Commission to be appointed and organized at 
once — Law to take efleoi in sixty days.] §24. That 
the provisions of sections eleven and eighteen of this act, re- 
lating to the appointment and organization of the Commission 
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herein provided for, shall take effect immediately, and the re- 
maining provisions of this act shall take effect sixty days after 
its passage. 

The amendatory act, 35 Stat, 85o, March 2, 1889, contains an additional 
section, as follows : 

Circuit and district courts may issue mandamus to 
compel equal facilities to shippers — Mandamus may 
issue pending determination — Other remedies not 
excluded.] § 10. That the circuit and district courts of the 
United States shall have jurisdiction upon the relation of any 
person or persons, firm, or corporation, alleging such violation 
by a common carrier, of any of the provisions of the act to 
which this is a supplement and all acts amendatory thereof, as 
prevents the relator from having interstate traffic moved by 
said common carrier at the same rates as are charged, or upon 
terms or conditions as favorable as those given by said com- 
mon carrier for like traffic under similar conditions to any 
other shipper, to issue a writ or writs of mandamus against 
said common carrier, commanding such common carrier to 
move and transport the traffic, or to furnish cars or other facil- 
ities for transportation for the party applying for the writ ; 
provided, that if any question of fact as to the proper compen- 
sation to the common carrier for the service to be enforced by 
the writ is raised by the pleadings, the writ of peremptory 
mandamus may issue, notwithstanding such question of fact is 
undetermined, upon such terms as to security, payment of 
money into the court, or otherwise, as the court may think 
proper, pending the determination of the question of fact: 
Provided, that the remedy hereby given by writ of mandamus 
shall be cumulative, and shall not be held to exclude or inter- 
fere with other remedies provided by this act or the act to 
which it is a supplement. 

An Act to limit the effect of the regulations of commerce between the sev- 
eral States and with foreign countries in certain cases. Approved 
August 8, 1890. S6 Stat, 313. 
I 
Intoxicating liquors made subject to laws of State — Original 
packages not exempt.] Be it enacted 'by the Senate and House of Bep- 
sentatives of the United States of America in Congress assembled, That all 
fermented, distilled, or other intoxicating liquors or liquids transported into 
any State or Territory or remaining therein for use, consumption, sale or 
storage therein, shall upon arrival in such State or Territory be subject to 
the operation and eJIect of the laws of such State or Territory enacted in the 
exercise of its police powers, to the same extent and in the same manner as 
though such liqu/ids or liquors had been produced in such State or Territory, 
and shall not be exempt therefrom by reason of being introduced therein in 
original packages or otherwise. 
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No. 10. 

An Act to provide for the bringing of suits against the Government of the 
United States. Approved March 3, 1887, 24 Stat, 505. 

£e it enacted hy the Senate and House of Representatives of 
the United States of America in Congress asseinhled, That the 
Court of Claims snail have jurisdiction to hear and determine 
the following matters : 

Suits against the Government — Jurisdiction of the 
Court of Claims — "War" and rejected claims ex- 
cepted.] First. AU claims founded upon the Constitution 
of the United States or any law of Congress, except for pen- 
sions, or upon any regulation of an Executive Department, or 
upon any contract, express or implied, with the Government 
of the United States, or for damages, liquidated or unliqui- 
dated, in cases not sounding in tort, in respect of which claims 
the party would be entitled to redress against the United 
States either in a court of law, equity, or admiralty if the 
United States were suable : Provided, hovjever, That nothing 
in this section shall be construed as giving to either of the 
courts herein mentioned, jurisdiction to hear and determine 
claims growing out of the late civil war, and commonly known 
as " war claims," or to hear and determine other claims, which 
have heretofore been rejected, or reported on adversely by 
any court. Department, or commission authorized to hear and 
determine the same. 

Set-offs — Counter-claims — Limitation.] Second. All 
set-offs, counter-claims, claims for damages, whether liquidated 
or unliquidated, or other demands whatsoever on the part of 
the Grovernment of the United States against any claimant 
against the Government in said court : Provided, That no suit 
against the Government of the United States, shall- be allowed 
under this act unless the same shall have been brought within 
six years after the right accrued for which the claim is made. 

District and circuit courts to have concurrent ju- 
risdiction with Court of Claims — Limit.] § 2. That 
the district courts of the United States shall have concurrent 
jurisdiction with the Court of Claims as to all matters named 
m the preceding section where the amount of the claim does 
not exceed one thousand dollars, and the circuit courts of the 
United States shaU. have such concurrent jurisdiction in all 
cases where the amount of such claim exceeds one thousand 
dollars and does not exceed ten thousand dollars. AU causes 
brought and tried under the provisions of this act shall be 
tried by the court without a jury. 

The act of March 3, 1887 (24 Stat., 505), does not confer upon the circuit or 
district courts or upon the coui't of claims jui'isdiction in equity to 
compel the issue and dehvery of a patent for public land. United States 
V. Jones, 131 U. S., 1. 
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Petitions for release from official bond — Judg- 
ment — Limitation.] § 3. That whenever any person shall 
present his petition to the Court of Claims alleging that he is 
or has been indebted to the United States as an officer or 
agent thereof, or by virtue of any contract therewith, or that 
he is the guarantor, or surety, or personal representative of 
any offlicer or agent, or contractor so indebted, or that he, or 
the person for whom he is such surety, guarantor, or personal 
representative has held any office or agency under the United 
States, or entered into any contract therewith, underVhich it 
may be or has been claimed that an indebtedness to the United 
States has arisen and exists, and that he or the person he rep- 
resents has applied to the proper Department of the Govern- 
ment requesting that the account of such office, agency, or 
indebtedness may be adjusted and settled, and that three years 
have elapsed from the date of such application and said account 
still remains unsettled and adjusted, and that no suit upon the 
same has been brought by the United States, said court shall, 
due notice first being given to the head of said Department 
and to the Attorney-General of the United States, proceed to 
hear the parties and to ascertain the amount, if any, due the 
United States on said account. The Attorney-General shall 
represent the United States at the hearing of said cause. The 
court may postpone the same from time to time whenever 
justice shall require. The judgment of said court or of the 
Supreme Court of the United States, to which an appeal shall 
lie, as in other cases, as to the amount due, shall be binding 
and conclusive upon the parties. The payment ot such amount 
so found due by the court shall discharge such obligation. An 
action shall accrue to the United States against such principal, 
or surety, or representative to recover the amount so found 
due, which may be brought at any time within three years 
after the final judgment of said court. Unless suit shall be 
brought within said time, such claim and the claim on the 
original indebtedness shall be forever barred. 

Jurisdiction and procedure.] § 4. That the jurisdic- 
tion of the respective courts of the United States proceeding 
under this act, including the right of exception and appeal, 
shall be governed by the law now in force, in so far as the 
same is applicable and not inconsistent with the provisions of 
this act ; and the course of procedure shall be in accordance 
with the established rules of said respective courts, and of 
such additions and modifications thereof as said courts may 
adopt. 

Petition for settlement of claims.] § 5. That the 
plaintiff in any suit brought under the provisions of the sec- 
ond section of this act shall file a petition, duly verified with 
the clerk of the respective court having jurisdiction of the 
case, and in the district where the plaintiff resides. Such pe- 
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tition shall set forth the full name and residence of the plaint- 
iff, the nature of his claim, and a succinct statement of the 
facts upon which the claim is based, the money or any other 
thing claimed, or the damages sought to be recovered and 
praymg the court for a judgment or decree upon the facts and 
law. 

Service — Defense — Proceedings on failure of gov- 
ernment to answer.] § 6. That the plaintiff shall cause a 
copy of his petition filed under the preceding section to be 
served upon the district attorney of the United States in the 
district wherein suit is brought, and shall mail a copy of the 
same, by registered letter, to the Attorney-General of the 
United States, and shall thereupon cause to be filed with 
the clerk of the court wherein suit is instituted an affidavit of 
such service and the mailing of such letter. It shall be the 
duty of the district attorney upon whom service of petition is 
made as aforesaid to appear and defend the interests of the 
government in the suit, and within sixty days after the service 
of petition upon him, unless the time should be extended by 
order of the court made in the case to tile a plea, answer, or 
demurrer on the part of the government, and to file a notice 
of any counter-claim, set-oft', claim for damages, or other de- 
mand or defense whatsoever of the government in the prem- 
ises : Provided, That should the district attorney neglect or 
refuse to file the plea, answer, demurrer, or defense, as re- 
quired, the plaintiff may proceed with the case under such 
rules as the court may adopt in the premises ; but the plaint- 
iff shall not have judgment or decree for his claim, or any 
part thereof, unless he shall establish the same by proof satis- 
factory to the court. 

Opinions.] § Y. That it shall be the duty of the court to 
cause a written opinion to be filed in the cause, setting forth 
the specific findings by the court of the facts therein and the 
conclusions of the court upon all questions of law involved in 
the case, and to render judgment thereon. If the suit be in 
equity or admiralty, the court shall proceed with the same 
according to the rules of such courts. 

Interested parties may testify.] § 8, That in the trial 
of any suit brought under any of the provisions of this act, np 
person shall be excluded as a witness because he is a party to 
or interested in said suit ; and any plaintift' or party m inter- 
est may be examined as a witness on the part of the Govern- 
ment. 

Repeal.] Section ten hundred and seventy-nine of the Re- 
vised Statutes is hereby repealed. The provisions of section 
ten hundred and eighty of the Revised Statutes shall apply to 
cases under this act. 

Appeals and writs of error — Procedure.] § 9. That 
the plaintiff or the United States, in any suit brought under 
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tte provisions of this act shall have the same rights of appeal 
or writ of error as are now reserved in the statutes of the 
United States in that behalf made, and upon tne conditions 
and limitations therein contained. The modes of procedure in 
claiming and perfecting an appeal or writ of error shall con- 
form in all respects, and as near as may be, to the statutes 
and rules of court governing appeals and writs of error in like 
causes. 

The right of appeal given by this section is probably modified by sections 5 
and 6 of the act of March 3, 1891, ante. 

Under the act of March 3, 1887 (24 Stat, 505), an appeal on the part of the 
United States lies to the Supreme Court from a judgment of a district 
court against the United States, rendered in the exercise of the jurisdic- 
tion conferred by said statute, without regard to the amount of the 
judgment. The United States has the same right of appeal as from a 
decision of the court of claims. United States v. Davis, 131 U. S., 36. 

Adverse judgment to the United States to be certi- 
fied to Attorney-General — Appeal — Limitation —In- 
terest.] § 10. That when the findings of fact and the law 
applicable thereto have been filed in any case as provided in 
section six of this act, and the judgment or decree is adverse 
to the Government, it shall be the duty of the district attorney 
to transmit to the Attorney-General of the United States cer- 
tified copies of all the papers filed in the cause, with a tran- 
script of the testimony taken, the written findings of the court, 
and his written opinion as to the same ; whereupon the Attor- 
ney-General shall determine and direct whether an appeal or 
writ of error shall be taken or not ; and when so directed the 
district attorney shall cause an appeal or writ of error to be 
perfected in accordance with the terms of the statutes and rules 
of practice governing the same : Provided, That no appeal or 
writ of error shall be allowed after six months from the judg- 
ment or decree in such suit. From the date of such final 
judgment or decree interest shall be computed thereon, at the 
rate of four per centum per annum, until the time when an 
appropriation is made for the payment of the judgment or 
decree. 

Report to Congress.] § 11. That the Attorney-Gen- 
eral shall report to Congress, and at the beginning of each 
session of Congress, the suits under this act in which a final 
judgment or decree has been rendered giving the date of each, 
and a statement of the costs taxed in each case. 

Claims referred by Departments.] § 12. That when 
any claim or matter may be pending in any of the Executive 
Departments which involves controverted questions of fact or 
law, the head of such Department, with the consent of the 
claimant, may transmit the same, with the vouchers, papers, 
proofs, and documents pertaining thereto, to said Court of 
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Claims, and the same shall be there proceeded in under such 
rules as the court may adopt. "When the facts and conclu- 
sions of law shall have been found, the court shall report its 
findings to the Department by which it was transmitted. 

Claims referred under "Bowman act" — Judg- 
ment.] § 13. That in every case which shall come before the 
Court of Claims, or is now pending therein, under the provis- 
ions of an act entitled " An act to afford assistance and relief 
to Congress and the Executive Departments in the investiga- 
tion of claims and demands against the Government," approved 
March third, eighteen hundred and eighty-three, if it shall ap- 
pear to the satisfaction of the court, upon the facts established, 
that it has jurisdiction to render judgment or decree thereon 
under existing laws or under the provisions of this act, it shall 
proceed to do so, giving to either party such further oppor- 
tunity for hearing as in its judgment justice shall require, and 
report its proceedings therein to either House of Congress or 
to the Department by which the same was referred to said 
court. 

Reference of claims pending in Congress — Report 
to Congress.] § 14. That whenever any bill, except for a 
pension, shall be pending in either House of Congress provid- 
ing for the payment of a claim against the United States, legal 
or equitable, or for a grant, gift, or bounty to any person, the 
House in which such bill is pending may refer the same to the 
Court of Claims, who shaU proceed with the same in accord- 
ance with the provisions of the act approved March third, 
eighteen hundred and eighty-three, entitled an " Act to afford 
assistance and relief to Congress and the Executive Depart- 
ments in the investigation of claims and demands against the 
Grovernment," and report to such House the facts in the case 
and the amount, where the same can be liquidated, including 
any facts bearing upon the question whether there has been 
delay or laches in presenting such claim or applying for such 
grant, gift, or bounty, and any facts bearing upon the question 
whether the bar of any statute of limitation should be re- 
moved or which shall be claimed to excuse the claimant for 
not having resorted to any established legal remedy. 

Costs.] § 15. If the Government of the United States shall 
put in issue the right of the plaintiff to recover, the court may, 
in its discretion, allow costs to the prevailing party from the 
time of joining such issue. Such costs, however, shaU include 
only what is actually incurred for witnesses and for summon- 
ing the same, and fees paid to the clerk of the court. 

Inconsistent laws repealed.] § 16. That all laws and 
parts of laws inconsistent with this act are hereby repealed. 
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No. 11. 

Aji Act to authorize condemnation of land for sites of public buildings, and 
for other purposes. Approved August 1, 1888. 25 Stat, 357. 

Condemnation — Jurisdiction of federal courts.] 

Be it enacted hy the Senate and House of Representatives of the 
United States of America in Congress asseyibled, That in every 
case in which the Secretary of the Treasury or any other offi- 
cer of the Government has been, or hereafter shall be, author- 
ized to procure real estate for the erection of a public building 
or for other public uses he shall be, and hereby is, authorized 
to acquire the same for the United States by condemnation, 
under judicial process, whenever in his opinion it is necessary 
or advantageous to the Government to do so, and the United 
States circuit or district courts of the district wherein such 
real estate is located, shall have jurisdiction of proceedings 
for such condemnation, and it shall be the duty of the Attor- 
ney-General of the United States, upon every application of 
the Secretary of the Treasury, under this act, or such other 
officer, to cause proceedings to be commenced for condemna- 
tion, within thirty days from the receipt of the application at 
the Department of Justice. 

Procedure.] § 2. The practice, pleadings, forms and 
modes of proceeding in causes arising under the provisions of 
this act shall conform, as near as may be, to the practice, 
pleadings, forms and proceedings existing at the time in like 
causes in the courts of record of the State within which such 
circuit or district courts are held, any rule of the court to the 
contrary notwithstanding.- 

Act of August 1, 1888, authorizing designated government officers to ac- 
quire for the United States, by condemnation, real estate for the erection 
of pubUc buildings and conferring upon the United States circuit and 
district courts jurisdiction of the condemnation proceedings, is not void 
as in conflict with the Constitution of the United States, amendment 
5, declaring that private property shall not be taken for pubUc use with- 
out just compensation, by its omission to provide for compensation to 
the owner, as the act must be read with the Constitution, and the courts 
will not award process of condemnation unless compensation be pro- 
vided for. In re Rugheimer, 36 F. R, 369. 

No. 12. 

An Act to regulate the liens of judgments and decrees of the courts of the 
United States. Approved August 1, 1888. 35 Stat., 357. 

Lien of judgment of federal court.— Docketing fed- 
eral judgment in State oflB.ce.] Be it enacted hy the Senate 
and Souse of Representatives of the United States of America 
in Congress assembled, That judgments and decrees rendered 
in a circuit or district court of the United States within any 
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State, shall be liens on property throughout such State in the 
same manner and to the same extent and under the same 
conditions only as if such judgments and decrees had been 
rendered by a court of general jurisdiction of such State : Pro- 
vided, That, whenever the laws of any State require a judg- 
ment or decree of a State court to be registered, recorded, 
docketed, indexed, or any other thing to be done, in a partic- 
ular manner, or in a certain office or county, or parish in the 
State of Louisiana before a lien shall attach, this act shall be 
applicable therein whenever and only whenever the laws of 
such State shall authorize the judgments and decrees of the 
United States courts to be registered, recorded, docketed, in- 
dexed, or otherwise conformed to the rules and requirements 
relatmg to the judgments and decrees of the courts of the 
State. 

This section supersedes E. S., § 967 

Clerk to keep judgment docket,] § 2. That the clerJis 
of the several courts of the United States shall prepare and 
keep in their respective offices complete and convenient in- 
dices and cross-indices of the judgment records of said courts, 
and such indices and records shall at all times be open to the 
inspection and examination of the public. 

Judgment of federal court need not be docketed in 
county where rendered.] § 3. Nothing herein shall be 
construed to require the docketing of a judgment or decree 
of a United States court, or the filing of a transcript thereof, 
m any State office within the same county or parish in the 
State of Louisiana in which the judgment or decree is ren- 
dered, in order that such judgment or decree may be a lien 
on any property within such county. 

No. 13. 

An Act to correct the enrollment of an act approved March thu-d, eighteen 
hundred and seventy-eight, entitled " An act to amend sections one, two, 
three, and ten of act to determine the jurisdiction of the circuit courts 
of the United States, and to regulate the removal of causes from the 
State courts, and for other purposes, approved March third, eighteen 
hundred and seventy-five." Approved August 13, 1888. 25 Stat, 433. 

The first section of this act amends sections 1, 3 and 3 of the act of March 
3, 1875 {ante, p. 30), and is printed there as the first three sections of that act. 

Receiver shall jnanage property according to Ipcal 
law.] § 2. That whenever in any cause pending in any court 
of the United States there shall be a receiver or manager in 
possession of any property, such receiver or manager shall man- 
age and operate such property according to the requirements 
of the valid laws of the State in which such property shall be 
situated, in the same manner that the owner or possessor 
thereof would be bound to do if in possession thereof. Any 
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receiver or manager who shall wilfully violate the provisions 
of this section shall be deemed guilty of a misdemeanor, and 
shall, on conviction thereof, be punished by a fine not exceed- 
ing three thousand dollars, or by imprisonment not exceeding 
one 3''ear, or by both said punishments, in the discretion of the 
court. 

A suit was brought in the United States circuit court for Ohio for the fore- 
closure of a mortgage on defendant's railroad, which extends through 
Ohio and West Virgioia. After the appointment of a receiver iu that suit, 
complainant filed a bill termed an " ancillary bill," in the United States 
circuit com-t for West Virginia, reciting the proceedings in the first suit, 
and exhibiting a copy of the biU therein, and praying the court to take 
" ancillary jurisdiction " and furnish such rehef as might be necessary 
to accomplish the purposes of the first suit, " and for such other and fur- 
ther rehef as the nature of the case may require," etc. Held, that the 
biU should be dismissed. If the aid of the court iu West Virginia is de- 
sired in enforcing the mortgage, it must be invoked by an independent 
suit Mercantile Trust Co. v. Kanawha & O. E'y Co., 39 F. R, 337. 

Receiver may be sued without leave — Court ap- 
pointing receiver to retain control.] § 3. That every 
receiver or manager of any property appointed by any court 
of the United States may be sued in respect of any act or 
transaction of his in carrying on the business connected with 
such property, without the previous leave of the court in 
which such receiver or manager was appointed ; but such suit 
shall be subject to the general equity jurisdiction of the court 
in which such receiver or manager was appointed, so far as 
the same shaU be necessary to the ends of justice. 
Qtuwe, Does the last sentence of this section repeal pro tanto Revised 
Statutes, section 720, forbidding a federal court to grant an injunction 
to stay proceedings ia a State court. The Supreme Court uses language 
in discussing the jurisdiction of district courts under the Ship-owners' 
Liability Act which tends to support the right of a federal court appoint- 
ing a receiver to control suits against him. Providence, etc., Co. v. Hill 
Mfg. Co., 109 U. S., 578, 599, 600. 
Where receivers of a railroad running through Arkansas, who were ap- 
pointed in that State, had removed into another State, held, that the court 
would authorize them to be sued in the State courts of Arkansas by 
service on their station agents or clerks therein. Central Trust Co. of 
N. Y. V. St Louis, A & T. R'y Co., 40 E'. R., 436. 
Under section 3 of the act of March 3, 1887, known as the " Judiciaiy Act," 
held, that a judgment rendered in an action in a State court against a 
receiver appointed in an action in a federal circuit court instituted prior 
to the passage of the act, and which suit in the State court had been 
brought without the consent of the coui-t appointing such receiver, was 
not conclusive as against him, but was subject to the equity jurisdic- 
tion of the court appointing him. Missouri Pac. R'y Co. v. Texas Pac. 
R'y Co., 41 F. R., 311. 
8 
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A suit in a State court against a receiver appointed by a federal court, 
brought without leave of the federal court, is removable to a federal 
circuit court, since it involves a federal question, i. e., the construction 
of the provisions of the amendatory act of March 3, 1887, permitting a 
suit in a State court against a receiver appointed by a federal court. 
Evans v. DiUingham, 43 F. R,, 177. 

United States circuit courts are not invested vnth appellate or supervisory 
jurisdiction over State couiis. This rule is not affected by section 3 of 
the act of August 13, 1888. Centi-al Trust u St. Louis E. Co., 41 F. R, 
551. 

Suits by or against national banks.] § 4. That all na- 
tional banking associations established under the laws of the 
United States shall, for the purposes of all actions by or 
against them, real, personal, or mixed, and all suits in equity, 
be deemed citizens of the States in which they are respectively 
located ; and in such cases the circuit and district courts shall 
not have jurisdiction other than such as they would have in 
cases between individual citizens of the same State. 

The provisions of this section shall not be held to affect the 
jurisdiction of the courts of the United States in cases com- 
menced by the United States or by direction of any officer 
thereof, or cases for winding up the affairs of any such bank. 

See Revised Statutes, section 563, subsection 3, giving district courts juris- 
diction " of all suits for penalties and forfeitures incurred under any law of 
the United States ;" Revised Statutes, section 639, subsection 10, which gave 
circuit courts jurisdiction " of all suits by or against any banking association 
estabhshed in the district for which the court is held under any law provid- 
ing for national banking associations ;" Revised Statutes, section 5337, pro- 
viding for enjoining the compti'oUer from continuing a receivership of a 
national bank ; Revised Statutes, section 5339, providing for suit by comp- 
troller to forfeit the franchises of a national bank ; 19 Stat., 63, June 30, 
1876 (R S. Sup., 316), authorizing appointment of receivers of national banks ; 
and 33 Stat, 163, July 12, 1883, to enable national banks to extend their 
corporate existence, which contained in its fourth section provisions substan- 
tially the same as those in the text 

A receiver of a national bank may still maintain a suit in the United States 
circuit court, without reference to the citizenship of the parties or to 
the amount involved, to recover a claim due to the bank. Armstrong 
V. Trautman, 36 F. R, 375. 

The federal courts have the same jurisdiction of suits by and against the 
" agents " of national banks appointed under the national banking acts 
of Congress, when the " receivers " of an insolvent bsmk have been dis- 
placed by such "agents," as they have of suits by and against the "re- 
ceivers '' of such banks, each being in the same sense officers of the 
United States, and each representing in precisely the same relation the 
bank in its corporate capacity ; and this jurisdiction attaches without 
regard to any diversity of citizenship of the parties or the amounts in- 
volved, McConviUe v. Gilmour,, 36 F. R, 377. 
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The United States circuit court has exclusive jurisdiction of the prosecution 
of an officer of a national bank for embezzHng the funds of such bank, 
under Revised Statutes, section 5309, declaring that an officer of a na- 
tional bank who embezzles its funds shall be punished by imprisonment, 
and under the judiciary act declaring that the jurisdiction of the circuit 
courts of the United States shall be exclusive in the trial of all crimes or 
offenses against the laws of the United States, except where it is other- 
wise provided. United States v. Buskey, 38 F. E., 99. 

Under the act of August 13, 1888, section 4, the federal courts have jurisdic- 
tion of an action between a national bank located in one State, and a 
citizen of another State. First National Bank v. Forest, 40 F. R., 705. 

Under Revised Statutes, section 563, subdivision 4, which gives the district 
courts jurisdiction of " all suits at common law brought by the United 
States, or by an officer thereof authorized by law to sue," the district 
court has jurisdiction of an action to enforce the liabiUty of a stock- 
holder in an insolvent national bank, brought by the receiver appointed 
for the bank by the comptroller of the currency. Such jurisdiction is 
not taken away by act of July 13, 1883, section 4, and act of August 13, 
1888, section 4, which take away the special jurisdiction of the district 
courts over suits in which a national bank is a party. Stephens v. Ber- 
nays, 41 F. R, 401. 

Under the act of August 13, 1888, section 4, and Revised Statutes, section 
563, a district court has no jiffisdiction of an action on a promissory 
note brought by a national bank in a district other than that in which 
the hank is located. District courts have no jurisdiction on the grqund 
of diverse citizenship. Farmers' National Bank v. McElhinney, 43 F. R, 
801. 

A suit to recover property acquired by the removing defendant as receiver 
of a national bank by authority of the laws of the United States arises 
under the laws of the United States within the meaning at the removal 
act of August 13, 1888. Sowles v. Witters, 43 F. E., 700. 

Jurisdiction saved.] § 5. That nothing in this act shall 
be held, deemed, or construed to repeal or affect any jurisdic- 
tion or right mentioned either in sections six hundred and 
forty-one, or in six hundred and forty-two, or in six hundred 
and forty -three, or in seven hundred and twenty-two, or in 
title twenty-four of the Ke vised Statutes of the United States, 
or mentioned in section eight of the act of Congress of which 
this act is an amendment, or in the act of Congress approved 
March first, eighteen hundred and seventy-five, entitled " An 
act to protect all citizens in their civil and legal rights." 

Revised Statutes, sections 641, 643, 643, relate to the removal from a State 
to a federal court of both criminal and civil cases, against persons denied any 
civil right, against civil or military officers for any act done or omitted under 
color of any civil rights law, against revenue officers and others acting or 
holding property under a revenue law, and against persons acting imder fed- 
eral registration laws. 

Revised Statutes, section 733, and title 34, and the act of March 1, 1875, 
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confer original jurisdiction on circuit and district courts of certain classes 
of criminal and civil suits in yiadication of civil rights. 

Section 8 of the act of 1875 provides for service by publication on non- 
resident defendants in suits to enforce or to cancel a claim to real or personal 
property within the district 

Revised Statutes, section 644, providing for the removal of a suit brought 
by an alien in certain cases, although not mentioned in this section, is ap- 
parently consistent with the act of 1875, as amended in 1887 and 1888, and 
probably remains in force. > 

Revised Statutes, section 639, clause 1, relating to the removal of causes 
from State courts, is not expressly repealed by the act of 1875 or by the act 
of 1887. 

Repeal.] § 6. That the last paragraph of section five of 
the act of Congress approved March third, eighteen hundred 
and seventy-five, entitled " An act to determine the jurisdic- 
tion of circuit courts of the United States and to regulate the 
removal of causes from State courts, and for other purposes," 
and section six hundred and forty of the Eevised Statutes, and 
aU laws and parts of laws in conflict with the provisions of 
this act, be, and the same are hereby repealed: Provided, 
That this act shall not affect the jurisdiction over or disposi- 
tion of any suit removed from the court of any State, or suit 
commenced in any court of the United States, before the pas- 
sage hereof except as otherwise expressly provided in this 
act. 

Subsection 3 of Revised Statutes, section 639, relating to the removal of 
causes from State courts, was repealed by the act of March 3, 1875, as orig- 
inally enacted. King v. Cornell, 106 U. S., 395. 

Subsection 3 of Revised Statutes, section 639, which is the local prejudice 
removal act of 1867, was repealed by implication by the act of March 3, 
1887. Minnick v. Ins. Co., 40 F. R, 369. It was not repealed by the act of 
March 3, 1875, as originally enacted. Hess v. Reynolds, 113 U. S., 73. 

Relative of judge not to be employed in court.] 

§ Y. That no person related to any justice or judge of any 
court of the IJ nited States by affinity or consanguinity within 
the degree of first cousin shall hereafter be appointed by such 
court or judge to, or employed by such court or judge in, any 
office or duty in any court of which such justice or judge may 
be a member. 

No. 14. 

An Act to abolish circuit court powers of certain district courts of the 
United States, and to provide for writs of error in capital cases, and for 
other purposes. In force February 6, 1889. To take effect May 1, 1889. 
25 Stat, 655. 

Writ of error from supreme court in capital case.] 
§ 6. That hereafter in all cases of conviction of crime, the pun- 
ishment of which provided by law is death, tried before any 
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court of the United States, the final judgment of such court 
against the respondent shall, upon the application of the re- 
spondent, be re-examined, reversed, or affirmed by the Supreme 
Court of the United States upon a writ of error, under such 
rules and regulations as said court may prescribe. Every such 
writ of error shall be allowed as of right and without the re- 
quirement of any security for the prosecution of the same or 
for costs. Upon the allowance of every such writ of error, it 
shall be the duty of the clerk of the court to which the writ 
of error shall be directed, to forthwith transmit to the clerk of 
the Supreme Court of the United States a certified transcript 
of the record in such case, and it shall be the duty of the clerk 
of the Supreme Court of the United States to receive, file, and 
docket the same. Every such writ of error shall during its 
pendency operate as a stay of proceedings upon the judgment 
in respect of which it is sued oat. Any such writ of error 
may be filed and docketed in said Supreme Court at any time 
in a term held prior to the term named in the citation as well 
as at the term so named ; and all such writs of error shall be 
advanced to a speedy hearing on motion of either party. 
When any such judgment shall be either reversed or affirmed 
the cause shaU. be remanded to the court from whence it came 
for further proceedings in accordance with the decision of the 
Supreme Court, and tUe court to which such cause is so re- 
manded shall have power to cause such judgment of the Su- 
preme Court to be carried into execution. No such writ of 
error shall be sued out or granted unless a petition therefor 
shall be filed with the clerk of the court in which the trial 
shall have been had during the same term or within such time, 
not exceeding sixty days next after the expiration of the term 
of the court at which the trial shall have been had, as the 
court may for cause allow by order entered of record. 

Section 5 of the act of March 3, 1891, provides for an appellate review 
by the Supreme Court of decisions of circuit and district courts in cases of a 
conviction of a capital or otherwise infamous crime. 

Rule 35 of the United States Supreme Court, post, regulates the practice 
under this statuta 

§ 7. That this act shall take effect and be in force from and 
after the first day of May, Anno Domini eighteen hundred and 
eighty-nine. 

Eeceived by the President January 25, 1889, 

Note by the Depaetment of State.— The foregoing act having been 
presented to the President of the United States for his approval, and not 
having been returned by him to the house of Congi-ess in which it originated 
within the time prescribed by the Constitution of the United States, has 
become a law without his approval 
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No. 15. 

An Act to provide for writs of error or appeals to the Supreme Court of 
the United States in all cases involving the question of the jurisdiction 
of the courts below. Approved February 25, 1889. 25 Stat, 693. 

Appeal to Supreme Court on question of jurisdic- 
tion.] Be it enacted hy the Senate and House of Representcu- 
tives of the United States of America in Congress assembled. 
That in all cases where a final judgment or decree shall be 
rendered in a circuit court of the United States in which there 
shall have been a question involving the jurisdiction of the 
court, the party against whom the judgment or decree is ren- 
dered shall be entitled to an appeal or writ of error to the 
Supreme Court of the United States to review such judgment 
or decree without reference to the amount of the same ; but 
in cases where the decree or judgment does not exceed the 
sum of five thousand dollars the Supreme Court shall not re- 
view any question raised upon the record except such question 
of jurisdiction ; such writ of error or appeal shall be taken and 
allowed under the same provisions of law as apply to other 
writs of error or appeals except as provided in the next fol- 
lowing section. 

See rule 32 of the United States Supreme Court, regulating the practice 
under this statute, post. 
See section 5 of the act of March 3, 1891, ante. 

Under 25 Stat, 693, February 25, 1889, an appeal does not lie from an order 
of a federal circuit court remanding a cause to a State court, such order 
not being a final judgment or decree within the meaning of that stat- 
ute. Richmond, etc., R. Co. v. Thouron, 134 U. S., 45. 

§ 2. That in cases of judgments or decrees mentioned in the 
first section of this act, and heretofore rendered, where the 
period of limitation for taking writs of error or appeals in 
other cases has not expired, appeals or writs of error may be 
sued out at any time within one year after the passage of this 
act. 



CHAPTER 3. 

JURISDICTION OP FEDERAL COURTS. 
Sections. 

1. Sketch of federal courts. 

2. The judicial power of the United States. 

3. Jurisdiction of circuit courts over suits by and against the United States. 

4. Jurisdiction of circuit courts over suits by and against a State. 

5. Original jurisdiction of circuit courts over suits between private parties. 

6. Jurisdiction by removal of suits between private parties. 

7. Jurisdiction of circuit coui-ts of appeals. 

8. Jurisdiction of the United States Supreme Court. 

Section 1. Sketch of federal courts. According to the 
plan, which was put in operation by the judiciary act of 1Y89, 
and which has been continued in force ever since, the States 
of the Union are each divided into one or more districts, which 
never cross State hues. In each district there are two federal 
courts of original jurisdiction, a . circuit court and a district 
court, except where the powers of a circuit court are conferred 
on the district court for the district. From the time when 
these courts were established the circuit courts have had con- 
fided to them, to the exclusion of the district courts, much of 
the original jurisdiction over suits between private parties, 
which Congress could bestow, and nearly all such jurisdiction 
it has seen fit to have exercised, excepting admiralty jurisdic- 
tion, which has been reserved equally carefully to the district 
courts. The jurisdiction of circuit courts over suits between 
private parties, both original and by removal from State courts, 
embraces, 1, jurisdiction founded on the character of the par- 
ties — a jurisdiction, which they exercise concurrently with the 
State courts — and 2, jurisdiction founded on the presence of 
a federal question, namely, one arising under the constitution, 
laws and treaties of the United States. The jurisdiction over 
suits between private parties conferred on circuit courts in 
1T89 by the judiciary act was much extended after the war of 
the Rebellion, in 1866, 1867 and 1875,' and was again curtailed 
in 1887 by the amendment of the act of 1875.^ Still this juris- 
diction, as it is left by the amendatory act of 1887, is consider- 
ably wider than it was by the act of 1789. The circuit courts 
have general jurisdiction of criminal and civil suits by the 

1 See particularly the removal acts ^ gee ante, ch. 3, Statute No. 3. 
passed during those years. 
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United States, with a few exceptions, and jurisdiction of suits 
by private persons against the United States to enforce claims 
exceeding $2,000 and not exceeding $10,000, of such a nature 
that they could be enforced in the court of claims.' The ap- 
pellate jurisdiction which the circuit courts have heretofore 
exercised over the district courts will cease after July 1, 1890.^ 

District courts have jurisdiction of all civil suits in admi- 
ralty. Their jurisdiction over suits either expressly or virtu- 
ally between private parties is not wholly confined, however, 
to their admiralty jurisdiction. They have jurisdiction of par- 
ticular classes of cases between private parties, dependent on 
the subject-matter, e. g,, under the Interstate Commerce Act, 
ante, chapter 2, and they had such jurisdiction under the bank- 
ruptcy act, now repealed. District courts have no jurisdiction 
founded on the diverse citizenship of the parties, and no juris- 
diction by removal of suits from State courts. They have 
jurisdiction of prosecutions for minor crimes against the United 
States, of suits to enforce forfeitures of property, and of civil 
suits by the United States at common law and in some cases 
in equity. 

The Supreme Court of the United States, the only federal 
court expressly provided for in the federal constitution, in ad- 
dition to the limited original jurisdiction conferred upon it 
directly by the people through the instrumentality of that in- 
strument, has such appellate jurisdiction as Congress prescribes 
from time to time. It has been the sole appellate federal 
court within the States — with the exception of circuit courts 
exercising appellate jurisdiction in certain cases over district 
courts, consular courts, courts held abroad by foreign ministers 
and executive department boards — from the formation of the 
government in 1789 until the present time, and will continue 
to be so until the recent appellate courts act becomes operative 
on July 1, 1891. Besides appellate jurisdiction over inferior 
federal courts, the Supreme Court had conferred upon it by the 
judiciary act of 1789 appellate jurisdiction over the final decis- 
ions of State courts of last resort, involving a federal question, 
when the decision of the State court was against the right 
claimed under federal authority. This jurisdiction it has exer- 
cised without any substantial change from 1789 until the pres- 
ent time, and such jurisdiction is declared by the appellate 
courts act of 1891 to be unaffected by that statute. 

The court of claims, established in 1855, has jurisdiction to 
decide claims against the United States in a variety of cases 
under the provisions of several general statutes and of a num- 
ber of special acts. Speaking in general terms, it has jurisdic- 
tion to decide claims against the government arising ex con- 
tractu, by express or implied contract, but not to decide claims 

1 Ante, p. 106, § 3. 2 Joint resolution, ante, p. 16. 
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for injuries by torts.^ By a recent statute it is given jurisdic- 
tion to virtually render judgment in certain cases against 
Indian tribes.^ 

The Supreme Court of the United States, circuit courts, dis- 
trict courts, the new circuit courts of appeals created by the 
act of 1891, and the court of claims, comprise the United States 
courts which have been created under the third article of the 
federal constitution. Perhaps the court of private land claims 
should be added to the foregoing list, but that is doubtful. 
The judges of the courts created under the third article of the 
federal constitution hold office, by the terms of the constitu- 
tion, during good behavior, and can be removed only by im- 
peachment, by the abolition of the courts over which they 
respectively preside, by resignation or by death. 

In the Territories over which the power of Congress is gen- 
eral, and unrestrained by the limitations imposed by article 3 
of the constitution upon the federal judicial power to be exer- 
cised within the States, there are such courts of original and 
appellate jurisdiction as Congress has established ; and appeals 
are usuallj^ provided for from important decisions of the su- 
preme court of a Territory to the Supreme Court of the United 
States. The judges of the Territorial courts hold office, not 
by constitutional tenure during good behavior, but for such 
terms as Congress prescribes. 

The remarEs upon Territorial courts apply to the courts of 
the District of Columbia. The supreme court of the District 
of Columbia, however, in addition to its functions as a court of 
the District, has some jurisdiction, which relates to the nation, 
and which is exclusive of the jurisdiction of circuit and district 
courts. It is the only court which has general power to issue a 
mandamus to a federal executive officer, for example, a secre- 
tary of the treasury, to compel him at the instance of any pri- 
vate person interested, to perform a plain ministerial official 
duty, not involving the exercise of discretion.' Circuit and dis- 
trict courts have no power to issue a mandamus to federal 
officers or others, except (1) in a few classes of cases where such 
power is specially conferred by statute, and (2) as ancillary to 

1 Consult R S., §§ 1049-1093, 5361 ; Stat, 504, March 3, 1881, E. S. Sup., 

24 Stat, 505, § 1, March 3, 1887, ante, 608; 22 Stat, 98, June 5, 1882; 22 

p. 505 ; 26 Stat, 851, March 3, 1891 ; Stat, 168, July 15, 1882 ; 22 Stat, 485, 

18 Stat, 192, June 23, 1874, R S. March 3, 1883; 22 Stat, 582, 585, 

Sup., 83 ; 18 Stat., 353, June 33, 1874, March 3, 1883 ; 22 Stat, 635, Jan. 24, 

R S. Sup., 105 ; 18 Stat, 452, March 1883 ; 23 Stat, 283, Jan. 20, 1885 ; 23 

3, 1875, R S. Sup., 170 ; 30 Stat, 378, Stat, 350, March 3, 1885 ; 35 Stat, 

Feb. 3, 1879, R S. Sup., 404; 30 Stat, 694, Feb. 35, 1889; 25 Stat, 1013, 

171, June 19, 1878, E, S. Sup., 371 ; 30 March 3, 1889. 

Stat, 334, March 1, 1879, R S. Sup,, 2 3(j gtat, 851, March 3, 1891. 

421 ; 31 Stat, 284, June 16, 1880, R S. s Some cases in which tliis jurisdic- 

Sup., 563, limited, 33 Stat, 469 ; 31 tion has been invoked are : Eedfield 
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a suit of which they have ah-eady acquired jurisdiction.' The 
supreme court of the District of Columbia has exclusive juris- 
diction of an appeal from the decision of the commissioner of 
patents rejecting an application for a patent for an invention.^ 

A court of private land claims, to consist of five judges, 
is established by an act o| March 3, 1891, with jurisdiction to 
decide claims of private parties and cities and towns, to land 
in the States and Territories, under Spanish and Mexican 
grants, so as to bar the title of the United States thereto.^ It 
is provided that no right of a private party against a private 
party shall be aifected by a judgment of the court/ It is 
provided also that the powers of the court and the term of 
office of its judges shall cease on December 31, 1895.^ It is 
doubtful if this is a federal court established under the third 
article of the constitution, for by the terms of the statute 
which establishes the court, its judges are to hold office for a 
fixed term, not during good behavior. The validity of the 
organization of the court may be upheld perhaps on the 
ground that as the United States cannot be sued without their 
assent they may impose conditions upon the right to sue them, 
one of which may be that a claimant shall prosecute his claim 
in a court of different organization from that prescribed by the 
constitution for the decision of suits between private parties. 

Foreign ministers and consuls of the United States exercise, 
under treaties and statutes, in several semi-civilized countries, 
judicial powers and hold quasi-iederal courts. The power of 
Congress to establish these courts of foreign ministers and 
consular courts rests chiefiy, without doubt, on the treaty- 
making power of the United States.* 

An act of October 1, 1888, provides for boards of arbitra- 
tion to adjust controversies between common carriers en- 
gaged in interstate or Territorial commerce and their em- 
ployees.' 

Courts-martial, military and naval, are maintained under 
th-e power of the general government, conferred by the con- 
stitution, " to raise and support armies " and " to provide and 
maintain a navy." 

V. Windom, 137 U. S., 636; United rahan, 9 Wall., 298; United States 
States V. Lynch, 137 U. S., 280 ; Mil- v. Commissioner, 5 Wall., 563 ; Corn- 
ier V. Eaum, 135 U. S., 200 ; United missioner of Patents v. Whiteley, 4 
States V. Black, 128 U. S., 40 ; United Wall., 522. 

States V. Bayard, 127 U. S., 251; ' See ^osfj § 5, on the original juris- 

Bayard v. United States, 127 U. S., diction of circuit courts. 

246; Carrick v. Lamar, 116 U. S., 2 e. s., §S 4911-4914. 

433 ; Butterworth v. Hoe, 112 U. S., 50 ; 3 ge Stat, 854, March 3, 1891. 

Wyman v. Halstead, 109 U. S., 654; «Sec. 13 of act, 26 Stat, 854. 

United States v. Sohurz, 103 U. S., ^ Sees. 1, 19, of act, 26 Stat, 854 

378; United States v. Boutwell, 17 6 gee R. S.. §§ 4083-4130. 

Wall, 604; The Secretary v. McGar- '35 Stat, 601. 
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§ 2. The judicial power of the United States. A full 
discussion of this topic would be inconsistent with, the purpose 
of this book. A sketch of it will be attempted, however, con- 
taining a comparison between the federal judicial power and 
the total judicial power of the nation, as that is an aspect of 
the subject not generally discussed in text-books. 

The judicial power of any civilized nation of modern times 
may be divided conveniently as follows : (1) The enforcement 
of the rights of the nation against individuals, including under 
this head both criminal prosecutions and civil suits brought by 
its authority. (2) The enforcement of the rights of individ- 
uals against the nation, e. g. by suits against it brought with 
its consent. (3) Private law, the enforcement of the rights of 
an individual against an individual, including the enforcement 
(a) of his rights of dominion {i. e. in rem) over his own body, 
life and reputation, (b) of his rights in rem over other persons 
(^shght since the abolition of slavery), (c) of his property rights, 
*. e. his rights in rem over land, inanimate movables and ani- 
mals, including patent-rights, copyrights and their like, which 
may be described as rights of dominion over indeterminate ob- 
jects, and (d) of his primary rights in jpersonam, contractual 
and otherwise. In this division, the enumeration of primary 
rights — i. e. rights given for their own sake — includes under 
each primary right the secondary rights arising from it, 
whether they are in substitution for a violated primary right 
or are rights to remedies. In our own country the national 
judicial power to be exercised within the States is divided be- 
tween the government of the United States and the several 
States. The former has only such judicial, legislative and exec- 
utive powers as the people have delegated to it by the federal 
constitution. With the exception of the limited original juris- 
diction bestowed on the United States Supreme Court, the 
people by the constitution have conferred no jurisdiction di- 
rectly on federal courts. Congress is authorized to confer 
jurisdiction upon them in its discretion within certain limits. 
This possible jurisdiction, which Congress may bestow, is the 
judicial power of the United States, or more briefly, the fed- 
eral judicial power.' Of jurisdiction under the first head into 
which the total judicial power of a nation is divided b^ the 
foregoing analysis the federal judicial power embraces — all 
crioainal prosecutions ^ and civil suits ^ by the United States, 

1 Defined in Const, art. 3, sec. 3, as versies in wnicli the United States 
modified by amendment XL is a party, which embraces only civil 

2 Jurisdiction of criminal prosecu- suits. Accord. Tennessee v. Davis, 
tions by the United States is given 100 U. S., 357. The term " controver- 
by Const., art. 3, sec. 3, clauses 1, 3, sies " embraces only civil suits. Wis- 
authorizing jurisdiction of cases at consin v. Pelican Ins. Co., 137 U. S., 
law and in admiralty, not by clause 365, 398. 

4, authorizing jurisdiction of contro- ^ Const, art 8, sec. 3, clause 4 Ju- 
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including prize cases and other suits in admiralty, by the 
government to enforce the forfeiture of a vessel, — criminal 
prosecutions by a State when they present a federal question, 
*. e. one arising under the constitution, laws or treaties of the 
United States, usually brought before a federal court by writ 
of error or removal from a State court, or when they present 
some other question which would give the court jurisdiction 
irrespective of the character of the parties, i. e. one affecting a 
foreign minister ' — also civil suits by a State against a sister 
State,^ a citizen of a sister State,' an alien, or a foreign nation 
consenting to be sued, or against any one when the subject- 
matter would give the court jurisdiction irrespective of the 
character of the parties.* Where the subject-matter would not 
confer jurisdiction irrespective of the character of the parties, 
the federal judicial power does not include a criminal prosecu- 
tion by a State,' nor a civiL suit by a State against one of its 
own citizens or against a citizen of the United States residing 
in the District of Columbia or in a Territory.* 

Of jurisdiction under the second head of judicial power, 
namely, suits against the nation, the judicial power of the 



risdiction of civil suits by the United 
States may also be maiatained un- 
der clauses 1 and 3 in some classes of 
cases. 

1 Const, art. 3, sec. 3, clause 1, em- 
braces criminal as well as civil suits 
removed from a State court. Tennes- 
see V. Davis, 100 U. S., 357, 264, 271., 

2 Const, art 3, sec. 2, clause 5. The 
suit must be civil in its nature. See 
Pennsylvania v. Wheeling Bridge 
Co., and Wisconsin v. Pelican Ins. 
Co., in the next note. And not a 
suit to enforce a political right as 
distinguished from a legal right 
Kentucky v. Dennison, 24 Hovir., 66. 
Must not be a suit by a State suing 
on behalf of sojne of its citizens in 
which it has no interest of its own. 
New Hampshire v. Louisiana, 108 
U. S„ 76. 

3 Const, art 3, sec. 2, clause 5. The 
federal judicial power does not em- 
brace a suit by a State founded on a 
judgment recovered by it in one of 
its own courts agaiust a citizen or 
corporation of a sister State for a 
pecuniary penalty for the violation 



of its municipal law. Wisconsin v. 
Pelican Ins. Co., 127 U. S., 265. A 
State cannot bring an original suit 
as a sovereign in a federal court, but 
suits by a State are not confined to 
actions ex contractu; a State may 
sue in equity to abate a nuisance as 
an owner. Pennsylvania v. Wheeling 
Bridge Co., 13 How., 518. 

'^Accord. Ames v. Kansas, 111 
U. S., 449. 

5 Criminal prosecutions by a State 
stand on a different footing from 
civil suits by a State because the 
word " controversies," which is used 
in the constitutional grapt of juris- 
diction dependent oh the character 
of the parties, means civil suits only. 
Wisconsm v. Pelican Ins. Co., 127 
U. S., 265, 297 et seq. 

^Accord. Hepburn v. EUzey, 2 
Cranch, 445, holding that a resident 
of the District of Columbia cannot 
sue in the federal courts as a citizen 
of a State. Barney v. Baltimore 
City, 6 WalL, 380. Consult Const, 
art 3, sec. 3. 
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Tlnit^^ed States includes suits by any one against the United 
States brought with their consent, which must be manifested 
in general by an act of Congress/ or brought without the con- 
sent of the U nited States by way of appeal or writ of error.^ 
The federal judicial power which is referable to the head of 
general jurisdiction under consideration also includes civil suits 
against a State brought with its consent by a citizen of a sister 
State ^ or by an alien/ or without its consent by the United 
States,' a sister State,'' a foreign nation,' or by any one by way 
of appeal or writ of error.^ It does not include a suit against a 
State by one of its own citizens unless the subject-matter per- 
mits jurisdiction and the State consents to be sued," nor prob- 
ably a suit against a State by a citizen of the United States, 
not a citizen of any State, i. e. residing in the Territories or 
the District of Columbia, unless the subject permits jurisdic- 
tion and the State consents.'" 

Coming to the consideration of suits between individuals, 
i. e. between parties who are private parties within the United 
States, we lind that such cases, falling within the federal judi- 
cial power, may be divided into three classes, — first, those in 
which the jurisdiction is founded on the subject-matter, i. e. 
cases arising under the constitution, laws and treaties of the 
United States, cases affecting foreign ministers and consuls, 



iThe Davis, 10 WaU., 15, 19; 
United States v. Lee, 106 U. S,, 196, 
205. Waiver of exemption from 
suit may be made by the President 
upon an assessment of damages 
against the United States, supple- 
mentary to a prize suit in admiralty 
instituted by the United States. The 
Neustra Senora de Regla, 108 U. S., 92. 

2 Hans V. Louisiana, 134 U. S., 1, 19, 
20. 

3 The federal judicial power does 
not include a suit by a citizen of a 
State against a sister State, not con- 
senting to be sued, although a federal 
question be involved. Hans v. Lou- 
isiana, 134 U. S., 1, 10. 

4 This case is within the terms of 
the constitutional grant of judicial 
power, supposing a State to vs^aive its 
exemption from suit. A State may 
always do that. Clark v, Bernard, 
108 U. S., 436, 447. 

6 Const, art. 3, sec. 3, clause 4, 
6 Const, art. 3, sec. 2, clause 5. 



^ Const, art. 8, sec. 2, clause 9. 

8 Cohens v. Virginia, 6 Wheat, 264, 
410. Accord. Ames v. Kansas, 111 
U. S., 449, holding that a quo war- 
ranto suit by a State against a cor- 
poration (domestic for the purposes 
of the suit), involving a federal ques- 
tion, may be removed from a State 
to a federal court on the application 
of the defendant 

9 A citizen cannot bring an original 
suit against his own State, without 
its consent, although a federal ques- 
tion be involved. Hans v. Louisiana, 
134 U. S., 1. Amendment XI does 
not exclude from the jurisdiction of 
the federal courts a suit by a State 
against one of its own citizens which 
involves a federal question and in 
whicli such citizen has become ap- 
pellant Ames V. Kansas, 111 U S., 
449. 

^"Accord. Hepburn v. EUzey, 2 
Cranch, 445; Barney v, Baltimore 
City, 6 Wall., 280. 
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admiralty cases on the instance side of the court, and cases of 
ancillary jurisdiction ; ' — second, those in which the jurisdiction 
depends on the character of the parties, i. e. cases between 
citizens of different States, or between a citizen and an alien, 
or between a citizen and a foreign nation, or between citizens 
of the same State claiming lands under grants of different 
States ; — and third, cases arising in the Territories, the District 
of Columbia, forts, navy-yards and other ceded places, where 
the judicial power of the United States is general.^ A case 
which involves a federal question is within the federal judicial 
power although it also involves other questions of fact and 
law.' The federal judicial power founded on the character of 
the parties does not extend to a suit between aliens,* or to a 
suit between a foreign nation and an alien,^ or to a suit be- 
tween a citizen of the United States residing in the District of 
Columbia or in one of the Territories and a citizen of the 
United States residing in a State or an alien ; •* neither does it 
extend to the enforcement of criminal law, as the word " con- 
troversies " in the constitutional grant of judicial power refers 
only to civil suits.' 

In what has been said heretofore it has been assumed that 
the parties to a suit were a single plaintiff and a single defend- 
ant. The general question, whether the federal judicial power 
based on the character of the parties alone embraces a suit, 
when at the time the court takes jurisdiction there is a plurality 
oi plaintiffs or defendants, and one of the requisite relations 
as to character does not exist between each plaintiff and each 
defendant, has not been authoritativfely decided by the Supreme 
Court. In a number of decisions, however, of that court con- 
struing the separable controversy clause of section 2 of the 

1 Const, art 3, sec. 3, clauses 1, 3, 3. 303 ; Mossman v. Higginson, 4 DalL, 
After jurisdiction of a suit has once 13. Lack of jurisdiction of a suitbe- 
attached — e. g., because the cause is tween aUens to be recognized must 
between citizens of different States — be proved in the regular way. Har- 
a federal court may exercise ancil- tog v. Memory, 116 U, S., 588. 

lary jurisdiction without regard to ' Const, art 3, sec. 3. 

the citizenship of the parties. Stewart ^ Citizen residing in District of Co- 

V. Dunham, 115 U. S., 61, 64. lumbia a party. Hepburn v. Ellzey, 

2 Jurisdiction dependent on charac- 3 Cranch, 445 ; Barney v. Baltimore 
ter of the parties. Const, art 3, sec. 3, City, 6 WalL, 380. Citizen residing 
clauses 4 to 9. Jurisdiction depend- in Territory a party. New Orleans 
ent on place. Const, art 4, sec. 3, v. Winter, 1 Wheat, 91. 

cl. 3, and art 1, sec. 8, cL 17. Ameri- 'Wisconsin v. Pelican Ins. Co., 137 

can Ins. Co. v. Canter, 1 Peters, 511. U. S., 365. In determining whether 

3 C|sborn v. U. S. Bank, 9 Wheat, a suit is of a civil nature a court wiU 
738, 833 ; The Mayor v. Cooper, 6 look back to the original cause of ac- 
Wall., 347, 353. tion. Id. 



Hodgson V. Bowerbank, 5 Cranch, 
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judiciary act of 1875, as originally enacted, it is assumed, with- 
out expressly deciding the question, that the judicial power of 
the United States extends to the whole of a suit which con- 
tains a separable controversy between plaintiffs and defend- 
ants who are citizens of different States, although the suit also 
embraces other controversies and although there are other 
plaintiffs and defendants who are citizens of the same State.' 
Chief Justice Waite's statement - arguendo in an earlier decis- 
ion, to the effect that diversity of citizenship between each 
plaintiff and defendant must exist to bring the case within 
the federal judicial power, is limited by these later decisions. 
The ancillary jurisdiction exercised by federal courts and the 
jurisdiction exercised by them in pursuance of E. S., § 737, 
allowing a suit at law or in equity to be brought without joining 
a non-resident who, although interested in the subject-matter 
of the suit, is not an indispensable party, furnish additional 
arguments in support of the later decisions. 

Cases in which the jurisdiction depends on the character of 
the parties may arise from any part of the broad field of sub- 
stantive private law. The United States Supreme Court, 
speaking by Justice Field, has said : — " The constitution im- 
poses no limitation upon the class of cases involving contro- 
versies between citizens of different States to which the judicial 
power of the United States may be extended ; and Congress 
may therefore lawfully provide for bringing, at the option of 
either of the parties, all such controversies within the juris- 
diction of the federal judiciary;" ' And that court has held in 
a chain of decisions that a proceeding in a State court savor- 
ing of ecclesiastical jurisdiction — e. g. a suit to annul the pro- 
bate of a will, a suit to establish a claim against a decedent's 
estate — becomes, when an issue has been formed between 
definite parties, a case at law within the meaning of the con- 
stitutional grant of federal judicial power.* The federal courts 
recognize and enforce new primary rights created by the 
States,' and even in some cases new remedies created by them ; ^ 

1 Barney v. Latham, 103 U. S., 305 ; latter into a federal court Boom 
Hyde v. Ruble, 104 U. S., 407, 409 ; Co. v. Patterson, 93 U. S., 403. 
Brooks V. Clark, 119 U. S., 508, 513. ^ Gaines v. Fuentes, 93 U. S., 10 ; 

2 Ober V. Gallagher, 93 U. S., 199, Ellis v. Davis, 109 TJ. S., 485; Hess v. 
304. Question of the extent of the Reynolds, 113 IT. S., 73. 

federal judicial power based on the * A federal court wiU enforce an 

character of the parties argued but administrator's right, given by State 

not decided in case of Sewing Ma- statute, to receive damages for caus- 

chine Cos., 18 Wall, 553. ing the death of his intestate, al- 

3 Gaines v. Fuentes, 93 U. S., 10, 18. though such statute provides that 
An eminent domain suit by a corpo- the right shall be enforced only in a 
ration of a State against a land- State court. Railway Co. v. Whit- 
owner in the State, a citizen of a ton, 13 WalL, 370. 

sister State, may be removed by the * Gromley v. Clark, 134 U. S., 338 ; 
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and this is so although by State law jurisdiction to enforce 
such rights and administer such remedies is confined to par- 
ticular State courts.' 

Still it must not be supposed that the judicial power of the 
United States extends, even when the constitutional condi- 
tions as to diverse citizenship are fulfilled, to every part of 
judicial power. The grant of judicial power in the federal 
constitution is limited by its terms to suits between parties 
and does not include ex parte judicial proceedings, such as the 
ordinary grant of probate of a wiU by a State court,^ the ex 
parte appointment of a guardian, conservator or administra- 
tor, or the ex parte issue of letters testamentary to an exec- 
utor.' It is possible, too, that there are one or more exceptions 
to the rule announced by Justice Field and previously cited, 
and that even when the citizenship of the parties is diverse 
the federal judicial power does not include all jurisdiction 
inter partes; for example, that it may not include granting a 
divorce, allowing alimony, the original grant of the probate of 
a will, or the appointment and removal of administrators, ex- 
ecutors and guardians, although such proceedings be contested. 
While there seem to be no sound reasons for making these 
exceptions, the opinion that they exist is supported by the con- 
sideration that the federal courts have never exercised juris- 
diction within the States in these cases, and that the Supreme 
Court has disclaimed any power in the courts of the United 
States to grant a divorce or allow alimony, speaking, however, 
of cases brought under a statute which imposed as a condition 
of jurisdiction a definite amount in controversy.* This pos- 
sible defect of power in the federal courts is in all cases a lack 
of power to administer certain remedies, not a lack of power 
to recognize primary rights and to enforce them so far as the 
remedies at the command of the courts will allow. The ex- 
clusion of federal courts from the exercise of these powers is 
Erobably due, in part to views of expediency in those who 
ave moulded their jurisdiction, and in part to the survival of 
distinctions existing in English law at and before the time of 

Broderick's Will, 31 Wall., 503, 530 ; language of the Supreme Court in 

Holland v. Challen, 110 TJ. S., 15, 34. Cheever v. Wilson, 9 Wall., 108, 134. 

^Accord. Railway Co. w Whitton, Accord. Anderson u Watt, 138 IT. S., 

13 Wall., 370. 694, 706. As showing the disinclina- 

2 Ellis V. Davis, 109 U. S., 485, 497. tion of the Supreme Court to have 

4 The reasoning in Ellis v. Davis, federal courts exercise jurisdiction 

supra, appUes to these cases as much affecting the status at persons, see 

as to the case before the court. In re Burrus, 136 U. S., 586, holding 

* Barber v. Barber, 31 How., 583, that a federal disti-ict court cannot 

584. This decision cannot well be restore a child to its father by habeas 

founded on the unity of citizenship corpus, although the citizenship of 

of husband and wife, as has been the parties be diverse, 
suggested on circuit, in view of the 
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our separation from the mother country. During the period 
of English colonization of America and at the time when the 
federal constitution was adopted, there were in England four 
systems of civil courts, namely — the common-law courts — the 
ecclesiastical courts, exercismg exclusive jurisdiction, inter 
alia, to appoint administrators and executors, to admit a will 
to probate, and to grant a divorce — admiralty courts — and 
chancery courts, exercising a general chancery jurisdiction sup- 
plementing and controlling the other jurisdictions, and a pre- 
rogative jurisdiction, including the supervision of minors and 
lunatics and the appointment of guardians for them. The 
jurisdiction which federal courts kave not exercised in the ad- 
ministration of private law is the exclusive jurisdiction of the 
English ecclesiastical courts and the, prerogativ^e jurisdiction 
of the EngUsk chancery. 

The federal judicial power does not extend to the decision 
of political questions, that is, of questions within the exclu- 
sive jurisdiction of the legislative and executive departments 
of government, — whether arising in a suit between private 
persons or in a suit in which the United States or a State is a 
party,^ — nor to the direction of federal and State legislative 
and executive officers in the performance of their duties in- 
volving the exercise of discretion. But a State officer may 
be enjoined by a federal court of equity from acting under a 
void State law to the destruction of a franchise granted by 
the United States." Federal executive officers, inferior to the 
President,'' and State officers may be compelled by the judicial 
department to perform a purely ministerial duty not involv- 
ing the exercise of discretion.* 

In addition to the four systems of civil couns before men- 
tioned, namely, the common law, canon law, admiralty and 
equity courts, there was in England at the time of the forma- 
tion of our government a fifth system of courts, namely, 
courts-martial, including in that term naval as well as army 
courts. We have such courts, both under the federal and State 

'Georgia v, Stanton, 6 WaU., 5ft; TJ. S., 52, 69, 70. As to injunction 

Mississippi v. Johnson, 4 Wall, 475 ; against State officer. Osborn v. 

Kentucky v. Dennison, 34 How., 66. United States Bank, 9 Wheat, 738. 

A political right is one which execu- ^ Example of denial of injunction 

tive officers of government will en- against the President. Mississippi v. 

force although courts will not do so, Johnson, 4 Wall., 475. 

e. g., a person's valid claim against a ■* As to federal officers, see cases 

foreign nation not consenting to be cited, post, as to power of the Su- 

g^g(J preme Court of the District of Colum- 

2 As to federal officers. Georgia v. bia to issue a mandamus to federal 

Stanton, 6 WaU., 50 ; Mississippi v. executive officers. As to State offl- 

Johnson, 4. Wall., 475. As to State cers. Hagood v. Southern, 117 U. S., 

officers. Hagood v. Southern, 117 53, 69, 70. 
9 
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governments, administering a body of substantive law of their 
own. The judicial power of the United States defined in the 
second section of the third article of the federal constitution 
does not include this military jurisdiction,^ although federal 
courts may examine its exercise by the military courts and re- 
lieve, e. g. by writ of habeas corpus or prohibition, against 
unauthorized acts done by them without jurisdiction under 
color of its authority.^ 

This sketch of the judicial power of the United States would 
be incomplete did it not contain mention of the jurisdiction, 
both criminal and civil, exercised in semi-civilized independent 
countries by United States ministers and consuls. This juris- 
diction is exercised under the provisions of treaties and stat- 
utes, and undoubtedly rests chiefly on the treaty-making power 
of the federal government conferred by the constitution.^ 

§ 3. Jurisdiction of circuit courts over suits by and 
against the United States. Circuit courts have jurisdic- 
tion of all prosecutions for crimes against the United States, 
unless otherwise specially provided, including concurrent juris- 
diction with district courts of crimes cognizable by the latter.* 
Under the provisions of the federal constitution ' an accused 
person must be tried in the State and district in which the 
crime was committed, if it was committed in any State. The 
trial of crimes committed upon the high seas or elsewhere out 
of any particular State or district is, by statute, to be in the 
district where the offender is found or into which he is first 
brought.* A person accused of a crime against the United 
States may be arrested anywhere in the United States for 
trial in the proper district ; ' and a witness in a criminal case 
may be required to go from any place in the United States to 
attend the trial.^ Tne provisions in section 1 of the amended 
judiciary act of 1875, relating to the place of suit, do not gov- 
ern criminal prosecutions, bemg expressly Umited to civil suits. 

The circuit court for the district of California is given appel- 

1 Kurtz V. Mofatt, 115 U. S., 487, circuit and district courts to the 

500 ; Smith v. Whitney, 116 U. S., 167. Great Lakes. 26 Stat, 434. 

^ Example of the exercise of such 5 Const, ait 3, sec. 2 ; Amendment 

jurisdiction. Ex parte Mason, 105 VI. 

U. S., 696; Wales v. Whitney, 114 «R.S.,§730. Murder committed on 

U. S., 564 ; Dynes v. Hoover, 30 How., island of Navassa, in West Indies, 

65 1 Smith v. Whitney, 116 U. S., 167. within the jurisdiction of the United 

3 Consult E. S., §§ 4088 et seq. States as declared by the executivfi 

* Amended judiciary act of 1875, department of government, may be 

section 1, clause 6, ante, cli. 2. See punished under R. S., § 5575. Jones 

provisions for crimmal prosecutions v. United States, 137 U. S., 203. 

by the United States mentioned post ' R S., § 1014. 

with civil suits. Act of September 4, 8 R. s.^ g 1014. 
1890, extends criminal jurisdiction of 
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late jurisdiction to review, in certain cases, the decisions of 
United States consular and foreign minister's courts held in 
China and Japan, both in criminal and civil cases:' 

Federal circuit courts have original jurisdiction probably of 
all civil suits in which the United States are plaintiffs, irre- 
spective of the amount in controversy. The judiciary act of 
1875, as amended in 1887, certainly confers such jurisdiction 
generally when the value in controversy exceeds $2,000, and ap- 
pears to confer it without any limit as to the value involved.- 
The decisions on circuit are conflicting as to the proper con- 
struction to be placed upon the statute' and the Supreme Court 
has not yet passed upon the question. The act of 1875, as 
originally enacted, did not confer on the circuit courts juris- 
diction of civil suits by the United States, when the value in 
controversy was $500 or less.* But the language of the amend- 
ment of 1887 as to the value in controversy is quite different 
from that employed in the original act of 1875. In section 1 
of the original act of 1875 the limitation as to the value in 
controversy occurs only once, at the beginning of the section, 
and applies to all the clauses which follow it, while in the 
amended section the limitation as to the value in controversy 
is repeated as a part of several clauses conferring jurisdiction 
over distinct classes of cases, raising the presumption that a 
clause — like the one conferring jurisdiction of suits brought 
by the United States — which does not contain a limitation as 
to the value in controversy, is intended by Congress to be free 
from such limitation. It has not yet been decided whether the 
requirement in section 1 of the amended judiciary act of 1875, 
that a suit shall be brought only in the district of defendant's 
residence, with an exception which need not be noticed here, 
applies to civil suits brought under that act by the United 
States, nor how far such requirement governs the place of 
bringing suits by the United States provided for by other 
statutes. There seems no sound ground for disregarding the 
limitation in question as to place of suit, except in cases as to 
which Congress has clearly manifested an intention that it 
should not apply. The jurisdiction conferred on circuit courts 
by the amended judiciary act of 1875 over civil suits in which 
the United States are plaintiffs is confined doubtless to suits at 
law and in equity, and does not include probably civil admiralty 
suits by the United States — e. g. to condemn a vessel as a 
prize or to enforce its forfeiture for the violation of some 
statute — for during the whole period of the nation's life cir- 

iR. S., §§ 4093-4096. United States v. Shaw, 89 F. R., 433. 

^ Amended judiciary act of 1875, Contra, United States v. Hmffimaster, 

sec. 1, ante, ch. 3. 35 F. K., 83 ; S. C, 13 Sawyer, 383. 

3 In favor of the jurisdiction with- ^ 18 Stat, 470. 
out reference to value in. controversy. 
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cuit courts have never exercised admiralty jurisdiction to any 
materia] extent, except by way of appeal. 

Whether or not circuit courts have jurisdiction under the 
amended judiciary act of 1875 of civil suits generally by the 
United States in which the value in controversy is less than 
$2,000, they have been held on circuit to have such jurisdic- 
tion in particular classes of cases under prior statutes declared 
to be still in force, e. g. under Kevised Statutes, sec. 629, 
clauses 3, 4, they have been held to have jurisdiction of all 
suits at common law, without regard to the value in contro- 
versy, where the United States, or any officer thereof suing 
under an act of Congress, are plaintiffs,' and of suits, without 
limitation as to the value in controversy, arising under cus- 
toms, internal revenue, and postal statutes.^ This jurisdiction 
is sustained in one decision on the theory that the amended 
judiciary act of 1875 repeals only the first clause of section 629 
of the Kevised Statutes, which is general, and leaves in force 
the second and following clauses of that section, which refer 
to particular classes of cases. ^ It was said in another decision 
that the amended judiciary act of 1875 refers only to cases of 
Avhich the federal and State courts have concurrent jurisdic- 
tion, not to cases of which the federal courts have exclusive 
jurisdiction, but this theory is evidently untrue unless limited,-* 
and does not account for the fact, that Revised Statutes, sec. 
629, clause 3, just mentioned, giving circuit courts jurisdiction 
of suits at common law by the United States, remams in force, 
for State courts evidently have concurrent jurisdiction with 
federal courts of gUch suits. It is unnecessary, however, to 
account for the fsCct, that prior statutes, which purport to con- 
fer jurisdiction on federal circuit courts, which are of nar- 
rower scope than the amended judiciary act of 1875, and which 
are consistent with it and are not expressly repealed, re- 
main in force. Federal circuit courts have jurisdiction, with- 
out doubt, of civil suits by the United States in a number of 
special classes of cases under statutes enacted both before and 
after March 3, 1887, when the amended judiciary act of 1875 
took effect.* 

1 Armstrong v. Ettlesohn, 36 F. R., federal courts is exclusive of State 
209. courts. 

2 Ames V. Hager, 36 F. R, 129; 5 By the Revised Statutes and sub- 
S. C, 13 Sawyer, 478 ; United States sequent acts of Congress circuit 
«. Shaw, 39 F. R, 433. courts are given jurisdiction, inter 

3 United States v. Shaw, 39 F. R, alia, in addition to the classes of suits 
433. by the United States, previously men- 

* Section 1 specifically confers on tioned, of aU. suits by the United 

circuit courts jurisdiction of crimes States for the enforcement of for- 

against the United States, a class of feitures and penalties provided for 

oases in which the jurisdiction of by merchant-seamen laws (R S.; 
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The federal statutes do not provide for the removal by the 
United States of a suit begun by them in a State court into a 
federal court. 

Criminal suits by the United States and civil suits, including 
probably civil suits to which the United States are a party, 



§ 639. cl. 5 ; R. S., § 4610 ; 32 Stat, 
186, Augiist 3, 1883) ; of aU suits for 
the condemnation of property taken 
as prize becatise employed in aid of 
insurrection (E. S., § 639, cl. 6 ; E. S., 
§§ 5308, 5309, 5311) ; of all suits ai-is- 
ing under any law relating to the 
slave trade (E. S., g 629, cl. 7) ; of all 
suits by writ of quo warranto to re- 
move any person from office (R. S., 
§ 639, cL 14; E. S., § 1786); of suits 
to recover taxes, fines and forfeitures 
(E. S., § 8313) ; of suits to enforce the 
forfeiture of vessels engaged in the 
cooley trade (E S., § 3159) ; of suits 
by the comptroller to forfeit the 
franchises of a national bank (E. S., 
§ 5239) ; of criminal prosecutions and 
actions for penalties under the civil 
rights act (18 Stat, 385, March 1, 
1875, R S. Sup., 148) ; of prosecutions 
for theft or embezzlement from the 
United States (18 Stat, 449, March 8, 
1875, R S. Sup, 183) ; of prosecutions 
of persons injuring ti-ees on govern- 
ment land (18 Stat, 481, March 3, 1875, 
R S. Sup., 186) ; of suits to enforce 
forfeitures and penalties under an 
act to reduce internal revenue taxa- 
tion (33 Stat, 488, March 3, 1883); of 
prosecutions for counterfeiting (23 
Stat, 32, May 16, 1884); of prosecu- 
tions for the violation of the act to 
establish a biu-eau of animal indus- 
try (33 Stat, 31, 33, May 29, 1884) , of 
suits to enforce and to enjoin the vio- 
lation of an act to prevent the unlaw- 
ful occupation of public lands (23 
Stat, 331, February 25, 1885) ; of suits 
for penalties under an act to prohibit 
the importation of alien laborers (23 
Stat, 333, February 36, 1.885); of 
criminal suits and civil suits for an 



injunction, viandamus or damages 
under the Interstate Commerce Act 
(ante, ch. 3, Statute No. 9) ; of crim- 
inal prosecutions and suits for penal- 
ties and forfeitures under an act to 
execute treaty provisions with China 
(34 Stat, 409, February 23, 1887); of 
mandamus suit under the provisions 
of an act relating to subsidized rail- 
ways (25 Stat, 383, August 7, 1888) ; 
of mandamus suits to compel officers 
of courts, clerks, marshals, commis- 
sioners and attoi-neys to account (18 
Stat, 333, February 33, 1875, E. S. Sup., 
145); of proceedings to restore lost 
or destroyed court records in which 
the government is interested (20 
Stat, 277, January 31, 1879, E. S. Sup., 
403); of appellate power to review 
the decisions of boards of general 
appraisers as to duty charges (26 
Stat, 131, June 10, 1890, § 15); of 
criminal suits and civil suits for an 
injunction or other remedy under an 
act to protect trade against unlaw- 
ful restraints and monopolies (26 
Stat, 209, July 2, 1890) ; of criminal 
and oivH suits under the alien immi- 
gration act of March 3, 1891 (26 Stat, 
1084, § 13) ; of suits to condemn land 
for the use of the United States (25 
Stat, 357, August 1, 1888, ante, 
p. 110) ; of mandamus suits to com- 
pel the Union Pacific EaUroad Com- 
pany to operate its road according to 
law (R. S., § 5363) ; and of suits un4er 
numerous special statutes, of which 
the largest class are statutes author- 
izing the erection of bridges over 
navigable waters, and providing for 
bringiug, in the adjacent circuit 
courts, suits arising from the obstmc- 
tion of navigation by such biidges. 
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may be removed from a district court into the circuit court 
for the district on account of the disability or interest of the 
district judge and on other grounds.^ 

Circuit courts have jurisdiction ot suits by a private party 
against the United States for money demands exceeding $2,000 
and not exceeding $10,000, in the same classes of cases, in gen- 
eral, in which the court of claims has jurisdiction.^ The claims 
against the United States of which the circuit courts have ju- 
risdiction may be described, in general terms, as claims founded 
on express or implied contracts with the government and do 
not include claims for injuries from torts.' Claims are not 
specifically enforced; only money damages are awarded.'' 

The circuit courts have jurisdiction also of suits by an im- 
porter against a collector of customs to recover back any 
alleged excess of duties collected by him. As the importer 
must pay whatever sum the collector demands in order to ob- 
tain his property, the government rarely has occasion to sue 
for duties, and a judicial determination of the validity of duty 
charges is often attainable only by a suit in form against the 
collector, but virtually against the United States. 

A circuit court has jurisdiction of a suit by a civU, military 
or naval receiving or disbursing officer to stay by injunction 
proceedings against him on the part of the United States by 
distress warrant against him and his sureties for failure to ac- 
count and to pay over public moneys alleged to be in his 
hands ; ^ and it has jurisdiction of a suit by a national bank to 
enjoin proceedings under a receivership of the bank instituted 
by the comptroller of the currency." 

§ 4. Jurisdiction of circuit courts over suits by and 
against a State. A State may probably bring a civil suit 
which involves a federal question, and in which the value in 
controversy exceeds $2,000, in a United States circuit coul-t, 
under the amended judiciary act of 1875, as that statute con- 
fers on circuit courts jurisdiction of such suits irrespective of 
the character of the parties.' That statute does not confer 
on circuit courts jurisdiction of a suit by or against a State 

1 E. S., §§ 587, 588, 601, 637, 1037- 5 r s., §§ 3636, 3637. 

1039. For statutory provisions regu- 6R.S., §5237. 

latiBg the transfer of civil suits from ' Consult the statute, ante, p. 20 et 

one circuit court to another, see R. S., seq. Accord. Ames v. Kansas, 111 

§§ 615, 616. U. 8., 449, holding that under the act 

2 See act of March 3, 1887, ante, of 1875, as originally enacted, an ac- 
p. 105. tion of quo warranto by a State in 

3 Act of March 3, 1887, ante; Gib- one of her own courts against a cor- 
bons V. United States, 8 WaU., 269 ; poration chartered by herself could 
Morgan v. United States, 14 Wall., be removed into a federal court when 
531. it was a suit involving a federal ques- 

* United States v. Jones, 131 U. S., 1. tion. 
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based on the character of the parties.' If a State waives its 
constitutional exemption from suit by a private party, no rea- 
son is perceived why it should not be a defendant, under the 
amended judiciary act of 1875, in a circuit court in any suit, 
which involves both a federal question and a sufficient value 
in controversy. If a State does not waive its exemption from 
suit, it may perhaps still be sued in a circuit court in such a 
case brought by the United States or by a foreign nation, but 
in the absence of decided cases it would be unprofitable to 
discuss the question. It has been decided that a citizen of a 
State cannot sue his own State, not waiving its exemption, 
in a federal circuit court, although a federal question be in- 
volved, and although such a suit is not expressly prohibited 
by the eleventh amendment to the federal constitution.^ 

A federal circuit court has jurisdiction, by removal from a 
State court, of several classes of criminal prosecutions by a 
State, 6. g. a prosecution by a State against any person who 
cannot enforce his civil rights in the State court ^ or against a 
civil or military officer for acts done or omitted under color 
of any civil rights law,* or against any person for acts done 
under revenue laws,^ or against any person holding property 
under a revenue law where such suit affects the validity of the 
law," or against any person for acts done under registration 
laws, i. e. under the provisions of E. S. Title XX VI, " The 
Elective Franchise," ' or agamst an officer of Congress for his 
official acts.^ In aU these cases the right to remove the cause 
is in the defendant. 

A federal circuit court has jurisdiction, by removal from a 
State court under the amended judiciary act of 1875, on the 
defendant's application, of a civil suit which is brought by a 
State in one of her own courts against a private party, which 
involves a federal question and a requisite value in contro- 
versy, and which could have been brought in a federal circuit 
court as an original suit.' 

A suit in which a State is a party or in which the revenue 
laws of a State are enjoined or stayed is entitled in any fed- 

i Accord. Alabama u Wolffe, 18 eRg., §643. 

F. R., 836, holding that under the act tR. S., § 643. 

of 1875, as originally enacted, a suit 8 Act of March 3, 1875, 18 Stat, 371, 

by a State instituted in one of her § 8 : B. S. Sup., 165. 

own courts against a citizen of an- "Ames v. Kansas, 111 U. S., 449. 

other State was not removable on the This case was decided under the act 

ground of the character of the parties, of 1875 as origiaahy enacted, but the 

2 Hans V. Louisiana, 134 U. S., 1. amendment of 1887 does not affect 

3 E. S., § 641, continued in force by the force of the decision. Hans v. 
the amendatoiy act of March 3, 1887, Louisiana, 134 U. S., 1, before cited, 
§ 5, ante. The same remark applies does not conflict with Ames v. Kan- 
to the next four notes. sas, although it limits the inferences 

4 jj_ s.^ g 641. which might be drawn from the 
5R. S., § 643. earlier decision considered alone. 
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eral court, for cause shown, to priority of hearing over civil 
suits between private parties.^ 

§ 5. Original jurisdiction of circuit courts over 
suits between private parties. The most important stat- 
ute conferring on circuit courts of the United States jurisdic- 
tion of suits between private parties is the act of March 3, 
1875, as amended March 3, 188Y, and August 13, 1888.^ It is 
designated in this book as the amended judiciary act of 1876. 
As the act of 1888 merely corrected the enrollment of the 
amendatory act of 1887, the date from which the amended 
act of 1875 takes effect is March 3, 1887. Under section 1 of 
this statute, federal circuit courts have original jurisdiction, 
concurrent with the courts of the several States, as appears 
from the face of the act and the settled construction put upon 
it by the courts, of all civil suits at common law or in equity 
(1) arising under the constitution, laws or treaties of the 
United States, in which the value in dispute exceeds $2,000 
exclusive of interest and costs, (2) between citizens of different 
States in which the value in dispute exceeds $2,000 exclusive 
of interest and costs, (3) between citizens of the same State 
claiming lands under grants of different States, (4) and be- 
tween citizens of a State and foreign States, citizens or sub- 
jects in which the value in dispute exceeds '$2,000 exclusive of 
interest and costs, all four classes of cases being subject to the 
following provisos: 

(a) That no person shall be arrested in one district for trial 
in another. 

(b) That when the jurisdiction is founded only on the fact 
that the suit is between citizens of different States it must be 
broughc either in the district where all the plaintiffs reside,' 
in the district of defendant's residence or in some districE in 
which the defendant consents to be sued, and that in other 
cases the suit must be brought either in the district of defend- 
ant's residence or in some district in which defendant con- 
sents to be sued. 

(c) That a circuit court shall not have jurisdiction of a suit 
by an assignee to recover on a promissory note or other chose 
in action (except a foreign bill of exchange) unless the suit 
might have been prosecuted in such court il^ no assignment 
haa been made, and shall not have jurisdiction of a suit by a 
subsequent holder to recover on a promissory note or other 
chose m action, payable to bearer, (except a foreign bill of ex- 
change or an instrument made by a corporation) unless the 
suit might have been brought in such court if no transfer had 
been made. 

Reference is made to chapter 2 for a full digest of the de- 
cisions of federal courts construing this statute since its last 
substantial amendment in 1887.* 

1 B. S., § 949. I 3 Smith v. Lyon, 133 U. S., 315. 

2 Ante, ch. 2, statute No. 3. < Ante, p. 31 et seq. 
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The proviso relating to the place of suit, designated above 
as proviso (b), must be read in connection with several other 
statutory provisions and case law rules, namely — (1) E. S. 
§ 737, which provides that non-residents who are interested in 
a suit, e. g. jointly with a defendant on the record, but who are 
not indispensable parties, need not be made parties — (2) Sec- 
tion 8 of the act of 1876,' which jirovides that a suit to obtain 
title to real or personal property situated in the district in 
which suit is brought or to obtain possession of such property 
or to enforce a lien or incumbrance thereon, or to remove a 
hen or incumbrance therefrom, may be brought against non- 
residents as well as residents — (3) The case law rule of sub- 
stituted service, which allows constructive service to be had 
on a party to an ancillary suit in some cases by actual service 
on his attorney, made b}^ leave of court — (4) The rules under 
which a defendant to a cross-bill may be made to appear and 
plead in the cross-suit.' 

The meaning of the proviso as to place of suit, designated 
supra as proviso (b), with reference to suits by and against 
corporations was a matter of doubt when it was iirst enacted, 
but it seems now settled by a preponderance of authority on 
circuit, (1) that a corporation can reside, within the meaning of 
the proviso, only in the State by which it was created, al- 
though it may have an agent, maintain an office and do busi- 
ness in another State,' e. g. may maintain and operate a rail- 
way there,^ (2) that a foreign corporation may be sued in the 
district of plaintiff's residence when the jurisdiction of the 
court depends only on the divei'se State citizenship of the par- 
ties, subject of course to the condition that the corporation is 
found within the district, i. e. has an agent there doing cor- 
porate business on whom service may be made, or that it vol- 
untarily appears," (3) that a foreign corporation may be sued 
in any district in which it consents to be sued, as a condition 
upon which it acquires the right to do business in the State, 
or otherwise.'* It has been held that when a corporation is 
sued in a federal circuit court held in the State under whose 

1 AnU, p. 81. 1 ; Bensinger, etc., Co. v. National, 

2 Substituted service allowed on etc., Co., 41 F, E., 81. 

solicitor of defendant in cross-bill * Filli v. Delaware, etc.> R. Co., 37 

being plaintifE in suit, Johnson, etc., F. E., 65. Contra, Eiddle u New 

Co. V. Union, etc., Co., 43 F. E., 331. Yor;k, etc., E. Co., 39 F, E„ 390. 

3 Denton v. International Co., 13 s McCormick w Walthers, 134 U. S., 
iSawyer, 355 ; S. C„ 86 F. R., 1 ; Fales 41 ; Eawley v. Southern Pacific E. 
V. Chicago, etc., R Co.. 82 F. E., 673 ; Co., 83 F. R., 305 ; Hills v. Eicbmond, 
Jessup V. la Cent R Co.. 36 F. R, etc., R Co., 37 F. R., 660. 

735 • Preston v. Fire-extinguisher " Consolidated Store Service Co. u 

Mfg. Co., 36 F. R, 721 ; Hohorst v. Lamson, etc., Co., 41 F. R, 833 ; 

Hamburg, etc., Co., 38 F. R, 273 ; McBride ■y. Grand, etc., Co., 40 F. R, 

Booth V. St. LouiB, etc., Co,, 40 F. R, 163. 
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laws it "was created and has an office in the federal district in 
which suit is brought, it is immaterial that its principal office 
is in another federal district within the State.^ 

The proviso as to place of bringing suit in section 1 of the 
judiciary act of 18Y5, as amended in 1887, applies in terms to 
every civil suit brought in a circuit or district court, and has 
been held on circuit to govern suits brought under other stat- 
utes ; e. g. it has been held to govern the place of bringing 
suits under E. S. § 629, without regard to the value in contro- 
versy, for the infringement of patents and copyrights.^ It is 
probable that the proviso does not govern the place of bring- 
mg civil suits under all statutes, and that the intention of 
Congress must be sought separately as to each class of cases. 
It is settled by a decision of the United States Supreme Court 
that the proviso in question does not govern admiralty suits.'' 

In addition to the original jurisdiction conferred upon cir- 
cuit courts by the amended judiciary-act of 18Y5, they have 
jurisdiction under many other statutes. It would be unprofit- 
able to attempt to enumerate all of these. The grants of ju- 
risdiction in ail of them are much less extensive than the grant 
of jurisdiction in the amended judiciary act of 1875 and in 
most cases are included in the latter. Some account of the 
original jurisdiction of circuit courts given by other statutes 
and not included in the jurisdiction given by the act of 1875 
will now be attempted. 

Original jurisdiction of suits between private parties founded 
on the presence of a federal question is given by the amended 
judiciary act of 1875, only when the value in controversy ex- 
ceeds $2,000. When the value in controversy is less, jurisdic- 
tion must be sought under other statutes. Prior statutes 
giving circuit courts jurisdiction of suits founded on the in- 
fringement of a patent or a copyright without regard to the 
amount in controversy are held not to be repealed by the 
amended judiciary act of 1875.* 

Circuit courts have power in general, under the Eevised 
Statutes, to issue all writs which are appropriate to the exer- 
cise of their jurisdiction and which are not governed by specific 
statutes.'' Under this power they may issue a writ of man- 
damus in aid of any jurisdiction previously acquired, e. g. to 
enforce the collection of a money judgment against a munici- 
pal corporation," but it gives them no power to entertain an 

1 Zambrino v. Galveston, etc., E. < Miller-Magee Ca v. Carpenter, 34 
Co., 38 F. R, 449. F. R., 433. Accord. Taftu Stephens, 

2 Reinstadler v. Reeves, 33 F. R, etc., Co., 37 F. R 736. 
308 ; Halstead v. Manning, etc., Co., 6 b. g.^ g§ 716-719. 

34 F. R, 565 ; Gormully, etc., Co. v. « Harshman v. Knox County, 123 

Pope Mfg. Co., 34 F. R, 818. U. S., 306 ; East St Louis v. Amy, 130 

3 i» re Louisville Underwriters, 134 U. S., 600; New Orleans Board of 
U. S., 488. Liquidation v. Hart, 118 U. S., 136; 
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application for the writ as an original suit.^ ISTeither does the 
amended judiciary act of 1875, for the general language em- 
ployed in section 1 of that statute is limited, and controlled by 
R. S. § 716, conferring ancillary jurisdiction to issue writs.- 
Circuit courts have jurisdiction, however, under special stat- 
utes to issue a writ of mandamus as an exercise of original 
jurisdiction in several classes of cases. They may issue the 
writ to a common carrier to compel it to file with the inter- 
state commerce commission and publish schedules of rates and 
fares, and probably to compel it to comply with any lawful 
order of such commission not arising from a controversy requir 
ing a trial by jury under the constitution.^ A circuit or dis- 
trict court may issue the writ upon the relation of any person 
alleging discrimination against him by a common carrier in 
the conduct of interstate traffic to compel such carrier to 
carry freight for relator on reasonable terms.'' A circuit court 
may issue a mandamus to a common carrier at the instance of 
the interstate commerce commissioners to compel it to com- 
ply with the provisions of the act of August 2, 1S88, requiring 
subsidized railway companies to maintain telegraph lines.' A 
circuit court may award a writ of mandamus against any 
officer of the court to compel him to settle his accounts, give 
bonds and perform such other duties as are specified in the 
act of February 2, 1875, regulating fees and costs.^ The proper 
circuit court may award the writ to compel the Union Pacific 
Railroad Company to operate its road according to law.' 

It has been held on circuit that a circuit court can issue a 
writ of certiorari only as an ancillary ]proceeding.^ 

Circuit courts and the judges thereof are specifically given 
power by sections 751 and 752 of the Eevised iStatutes to issue 
writs of habeas ccrrpus to release a person from illegal impris- 
onment. This power is subject to several constitutional, stat- 
utory and common-law limitations. By the federal constitu- 
tion the limitation is imposed that the application for the writ 
shall fall within the national judicial power as defined in the 
second section of the third article of that instrument. One 

Cape Girardeau County Court v. HiU, 855, March 3, 1889, § 1 ; 24 Stat., 379. 

118 U. S., 68; Labette County u Feb. 4, 1887, § 16, amended 25 Stat, 

Moulton, 113 U. S., 317. 855, March 3, 1889, § 5. 

I Riggs V. Johnson County, 6 Wall., ^ Ante, p. 105. Additional section, 

166 ; Graham v. Norton, 15 Wall., 427 ; 35 Stat, 855, March 3, 1889, § 1 0. 

Bath County v. Amy, 13 WaU., 244 ; 5 35 Stat, 383, 383, § 3. 

Kentucky v. Dennison, 34 How., 66; «18 Stat, 333, Feb. 33, 1875, § 4; 

Bosenbaum u Bauer, 130 U. S., 450. R. S. Sup., 145, 146. 

^Rosenbaum v. Bauer, 130 U. S., ^R. S., § 5363. See also 17 Stat, 

450. 509, March 8, 1873, on the same sub- 

3 4wte, pp. 91, 99; 34 Stat, 379, ject 

Feb. 4, 1887, g 6, amended 35 Stat, ^In re Martm, 5 Blatch., 303. 
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statutory limitation is that a federal court shall not issue the 
writ to release a person in the custody of a State unless his 
confinement be in violation of the constitution, laws or treaties 
of the United States.' The United States Supreme Court has 
recently decided that the power of a federal court to issue a 
writ of habeas corpus is limited by the general jurisdiction of 
the court to which application for the writ is made.^ In the 
case alluded to it was held that a district court had no juris- 
diction of an application for a writ of habeas corpus by a father, 
a citizen of one State, against a citizen of another State, to ob- 
tain the custody of petitioner's child, that court having no 
jurisdiction on the ground of the diverse citizenship of the 
parties and there being no federal question involved. 

The general chancery powers of a circuit court to issue the 
writ of injunction are curtailed by statute in one important 
respect. Federal courts are prohibited generally from issuing 
an injunction to stay proceedings in any State court, except 
in bankruptcy proceedings,^ of which there are none in the ab- 
sence of a federal bankrupt law. This limitation upon the 
power of federal courts to issue an injunction does not apply 
to an injunction issued by a federal court to defend its own 
paramount jurisdiction of a suit.* Circuit courts are specific- 
ally given power by statute to issue an injunction in several 
classes of cases, e. g. to enjoin the infringement of registered 
trade-marks used in foreign commerce or commerce with In- 
dian tribes ; * to enjoin the infringement of patents for inven- 
tions ; ^ to enjoin the infringement of patents for designs ; ' to 
enjoin the infringement of copyrights." There are also several 
statutes, such as the interstate commerce act, which provide 
for granting injunctions in suits by or against the United 
States or its othcers, and which are mentioned in treating of 
such suits.' The provision in the act of 1887 amendatory of 
the judiciary act of 1875, directing that suits in a State court 
against a receiver appointed by a federal court shall be sub- 
ject to the general equity jurisdiction of* the latter court,'" 
possibly gives a federal circuit court appointing a receiver a 
right to eujoin, for cause shown to the court, suits in a State 
court against such receiver. If such is the proper construc- 
tion of tne statute it limits pro tanto section 720 of the Revised 
statutes, which prohibits such injunctions, 

1R.S., §733. 5 31 Stat, 503, March 3, 1881 ; R. S. 

2 J«, re Bui-ms, 136 U. S., 586. Sup., 606, 607, § 4. 

3R. a, §730. 6R.s„g493i. 

4 Frencii v. Hay (1874), 33 WaU., ' 24 Stat, 387, Feb. 4 1887. 

350 ; Dietzsoh v. Huidekoper (1880), 8 r. g., § 4970. 

103 U. S., 494; Providence, etc., ■> Ante,%Z. 

Steamship Co. v. Hill Mfg. Co., 109 "^nfe, p. 113, § 3. 
U. S., 578, 600. 



Ch. 3.] JFTJISDICTION OF FEDEEAL COUETS. 141 

Circuit courts have jurisdiction of civil suits removed from 
other circuit courts and from the district courts of their re- 
spective districts on the ground of the disabihty or interest 
of the presiding judges.^ 

§ 6. Jurisdiction by removal of suits between pri- 
vate parties. Circuit courts have jurisdiction, by removal 
from State courts, under the second and third sections of the 
judiciary act of 1875, as amended in 1887 and 1888^ — (1) Of 
any civil suit at law or in equity arising under the constitu- 
tion, laws or treaties of the United States, in which the value 
in controversy exceeds $2,000, exclusive of interest and costs, 
the removal of which is sought by all the essential defendants, 
whether resident or non-resident, by application to the State 
court before the time to plead therem ■* — (2) Of any other 
suit at law or in equity of Avhich circuit courts are given juris- 
diction by section 1 {i. e. of which they are given jurisdiction 
on the ground of the character of the parties and the value in 
controversy), the removal of which is sought by all the essen- 
tial defendants, being non-residents, by application to the 
State court before the time to plead therein ^ — (3) Of any 
civil suit, which includes a separable controversy which is 
wholly between citizens of different States and which can be 
fully determined as between them, when the removal of such 
suit is sought as a whole, by one or more defendants, either 
non-residents or residents, interested in such separable contro- 
versy, by application to the State court before the time to 
plead therein ' — (4) Of any suit, involving more than |2,000 
exclusive of interest and costs, in which citizens of the State 
of suit are plaintiffs and citizens of other States are defend- 
ants, the removal of which is sought by any defendant, by 
application to the federal court at any time before the trial of 
the suit in the State court, when it is made to appear to the 
federal court, by affidavit or otherwise, that from local preju- 
dice the defendant seeking the removal cannot obtain justice 
in the State court in which the suit is pending or in any other 
State court to which he might rjemove the suit ' — (5) Of any 
suit concerning the title to land between citizens of the same 
State, claiming title under grants of different States, in which 
the value in controversy exceeds $2,000, exclusive of interest 
and costs, the removal of which is sought by one or more 
plaintiffs or defendants, by application, in the manner stated 
in the statute, to the State court before the trial therein. A 
digest of the decisions of the federal courts construing the act 
of 1875 after its amendment in 1887, is given in chapter 2, -to 
which the reader is referred.'' 

1 K. a, §§ 587, 588, 601, 615, 616, 637. 6 See digest, pp. 55-68. 

i Ante, pp. 38 et seq. ' See digest, pp. 68-74. 

3 See digest, pp. 40-47, 60-67. ' See pp. 38 et seq. 
i See -ligest, pp. 41-55, 60-67. 
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The limitations in section 1 of the amended judiciary act of 
18Y5 as to place of suit do not govern the removal of suits 
from a State court to a federal circuit court.^ Neither does 
the limitation in that section as to suits by assignees.^ 

Circuit courts have jurisdiction by removal from State courts 
under sections 641, 642, 643, of the Eevised Statutes, and pos- 
sibly also under section 644 and subsection 1 of section 639 of 
the Revised Statutes, and under section 8 of the act of March 
3, 1875,^ in addition to the jurisdiction by removal conferred 
upon them by the amended judiciary act of 1875.* The stat- 
utes mentioned are the only ones now in force conferring on- 
circuit courts jurisdiction of suits by removal from State 
courts.^ 

§ 7. The jurisdiction of circuit courts of appeals. 

As the jurisdiction of circuit courts of appeals has not been 
defined and illustrated as yet by any judicial decisions, a use- 
ful review of that subject is necessarily confined chiefly to the 
consideration/ of the statute which creates those courts, and of 
the statutes which modify it. 

The jurisdiction of circuit courts of appeals is wholly appel- 
late. It is confined to the revision of the decisions of the 
United States circuit and district courts in those classes of 
cases which admit of appellate review and which are not re- 
viewable directly by the United States Supreme Court, and to 
the revision, in certain classes of cases, of the decisions of 
Territorial courts. It does not embrace any appellate revis- 
ion of the decisions of the court of claims, the supreme court 
of the District of Columbia, or the court of private land 
claims. 

Under section 6 of the act of March 3, 1891, establishing cir- 
cuit courts of appeals, which wiU be designated hereafter by 
the shorter expression, the appellate courts act, circuit courts 
of appeals are given appellate jurisdiction to review all final 
decisions of circuit and district courts, except in the cases 
mentioned in section 5 of that act, and except in the cases 
which are withdrawn from their jurisdiction by the limiting 
words, " unless otherwise provided by law." The opinion has 
already been expressed in this book ^ that these words prob- 
ably refer only, (l) to cases m which the decision of a circuit 
or district court is final, as is the case when a federal circuit 
court makes an order remanding a cause to a State, court; 
(2) to cases in which the United States Supreme Court exer- 

1 Pales V. Chicago, etc., E. Co., 33 5 See p. 116, act of 1887' and 1888, 

F. R, 673. § 6, and notes thereto. R. S., §§ 645, 

sClaflin u Insurance Co., 110 U. S., 646, merely regulate ,the practice 

81- upon removal R S., § 647, appears to 

3 R S. Sup., 165 ; 18 Stat, 371, 401. be superseded by § 3 of the amended 

* See p. 115, act of 1887 and 1888, judiciary act of 1875. 

§ 5, and notes thereto. s Page 5. 



Ch. 3.] JCKISDICTION OF FEDEEAi COUETS. 143 

cises appellate revision over the decisions of circuit and district 
courts by the writ of habeas corpus, mandamus or prohibition, 
or by any other method than by appeal or writ of error or 
certificate of division of opinion between the judges holding 
the court below ; and (3) possibly to exceptional cases, such as 
an appeal under the revenue law of June 10, 1890. Some ad- 
ditional reasons will now bo stated in support of this opinion. 
The prior statutory provisions which purport to confer appel- 
late jurisdiction on the United States Supreme Court to be 
exercised by appeal, writ of error or certificate of division of 
opinion are printed as a note under section 5 of the appellate 
courts act.^ The first of those provisions, section 651 of the 
Kevised Statutes, provides for a certificate of division of opinion 
in criminal cases. Section 5 and 6 of the appellate courts act, 
between them, provide for the review, by an appeal or writ 
of error, of all final judgments of circuit and district courts 
in criminal cases, and hence render proceedings by a certifi- 
cate of division of opinion not only unnecessary as a means to 
obtain an appellate review of such judgments, but inappropri- 
ate because circuitous as compared with the means provided' 
by the later statute. The appellate courts act shows the pur- 
pose of Congress to be that convictions of infamous crimes 
shall be revised directly by the Supreme Court, and that con- 
victions of other crimes shall be revised in the first instance 
by a court of appeals. Yet proceedings to take convictions of 
non-infamous crimes directly to the Supreme Court for review 
by certificate of division of opinion would defeat this purpose. 
Further, the appellate courts act shows the general intention 
of Congress to place circuit and district courts on the same 
footing with respect to the appellate review of their decisions, 
yet the provision in the Kevised Statutes as to certificates of di- 
vision of opinion relates only to circuit courts. Section 14 of the 
appellate courts act repeals in general terms all acts and parts 
of acts relating to appeals or writs of error inconsistent with 
the provisions for appellate review in sections 5 and 6, and 
probably repeals by implication section 651 of the Eevised 
Statutes providing for a certificate of division of opinion in 
criminal cases. In In re Pennsylvania Company, 137 U. S., 
451, the Supreme Court held that a writ of mandamus does 
not lie from that court to a circuit court to review an order of 
the latter remanding a cause to a State court, because Con- 
gress, by expressly abolishing an appellate review of such an 
order by appeal or writ of error, tor bade by implication the 
appellate review of such an order by any proceeding. The 
same remarks apply to certificates of division of opinion in 
civil suits,^ but with additional force because, the statute 
makes a proceeding by certificate of division of opinion in a 

1 Pages 5-9. ^ K- S., §§ 653, 693, printed ante, pp. 6, 7. 
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civil case a species either of an appeal or of a writ of error 
in name as well as in fact. The other statutory provisions 
listed under section 5 of the appellate courts act expressly 
provide for appeals or writs of error and seem to be repealed 
(subject to the exceptions hereinafter mentioned) by section 
li of that statute, which repeals in general terms all acts and 
parts of acts relating to appeals and writs of error inconsistent 
with the provisions for appellate review in sections 5 and 6. 
The statutory provisions which stand unrepealed are (1) those 
providing for an appeal or writ of error in classes ox cases 
taken out of the operation of the general repealing clause by 
their peculiar features, and (2) those which provide for a less 
period than six months within which an appeal or writ of error 
may be sued out, and which are continued in force by section 
11 of the appellate courts act. 

Criminal cases. The decisions of a circuit court of appeals 
in criminal cases coming before it are in general final.^ tinder 
the provisions of section 11 of the appellate courts act the 
practice as to writs of error from a circuit court of appeals to 
a circuit or district court in criminal cases wiU be formed upon 
the statutory provisions and rules of the Supreme Court gov- 
erning writs of error to the Supreme Court m criminal cases. 
Consult statute No. 14, aiite, page 116, and rule 35 of tne Su- 
preme Court, post. Perhaps all writs of error in criminal cases 
must be sued out within sixty days from the expiration of the 
judgment term. 

Revenue cases. The decisions of a circuit court of appeals 
in such cases are in general final.^ Section 15 of the revenue 
act of June 10, 1890,' probably remains in force at least so far 
as it provides that an appeal from a decision of a federal cir- 
cuit court as to the proper amount of duty charges shall be 
taken within thirty days from the rendition of the decision. 
It may be that the whole section, which provides for an ap- 
peal to the Supreme Court by the United States at its optidn 
and by the importer in the discretion of the court, is one of 
those exceptional statutory provisions before alluded to which 
are not repealed by section 14 of the appellate courts act. 
Eeferences to several statutory provisions which relate to ap- 
peals in revenue cases, and which are probably repealed by the 
appellate courts act, are collected in a note.* 

Patent cases. The decisions of a circuit court of appeals 
in cases arising under the patent laws are in general final ; but 
in cases arising under copyright and trade-mark statutes the 
decision of a circuit court of appeals is final only when the 

1 Appellate courts act, § 6, ante, 3 Ante, p. 9, If 17. 

p. 11. *See list of statutory provisions, 

2 Appellate courts act, § 6, ante, p. 7, H 7, cL 3; p. 8, Tn[ 10, 12; p. 9, 
p. 11. IT 17. 
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value in controversy does not exceed $1,000.' Keferences to 
statutes which relate to appeals in suqh cases, and which are 
probably repealed by the appellate courts act, are collected in 
a note.'^ 

Admiralty cases. The decisions of a circuit court of ap- 
peals in instance cases in admiralty are in general final.' As 
to the practice on appeals in such cases consult the statutes to 
which reference is made in the accompanying note.* 

Suits founded on diverse citizenship. In suits between 
citizens of different States and in suits between a citizen of a 
State and an alien the decisions of a circuit court of appeals 
are in general final.'* The language of the statute is, '' the 
judgments or decrees of the circuit courts of appeals shall be 
final in all cases in whicLthe jurisdiction is dependent entirely 
upon the opposite parties to the suit or controversy, being 
aliens and citizens of the United States or citizens of different 
States." * This language is too broad. The fact that a suit 
is between an alien and a citizen of the United States does 
not necessarily bring it within the judicial power of the , 
United States as denned in the third article of the federal 
constitution. The federal judicial power based on the char- 
acter of the parties does not embrace, as before shown,' a suit 
between a citizen of the United States residing in a Territory 
or in the District of Columbia on one side and an alien or a 
citizen of a State on the other side. ISTo practical inconven- 
ience results from the broad language of the statute, as that 
must be construed as limited by the constitution.^ 

Other suits. The decisions of a circuit court of appeals in 
cases in which the value in controversy is $1,000 or less and in 
cases in which there is no definite value in controversy, e. g. 
in a habeas corpus suit, and in which therefore there can lie no 
value in controversy exceeding $1,000/ are probably final to 
the same extent as the classes of decisions expressly declared 
final by statute. 

Although section 5 of the appellate courts act provides for 
taking cases directly from a circuit or district court to the Su- 
preme Court when they involve the construction, of the fed- 
eral constitution or a treaty, or involve the constitutionality 
of a statute or the validity of a treaty, it does not provide for 
such direct review of cases merely involving the construction 

'Appellate courts act, § 6, ante, 5 Appellate courts act, § 6, ante, 
p. 11. P- 11- 

2 See list of statutory provisions, ^M. 

ante, p. 7, IT 7, cL 1 ; p. 8, 1[ 11. ' Ante, p. 136. 

3 Appellate courts act, § 6, ante, s Accord /w re Kugheimer, 36 F. R., 
p. 11. 369, ante, p. 111. 

* R a, § 693, ante, p. 6, IT 3 ; act of ^ Aceovd. Kurtz v. Moffltt, 115 U. S., 
Feb. 16, 1875, ante, p. 19. 487. 

10 
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of an act of Congress, and cases of that class go for appellate 
review in the first instance from the courts of original juris- 
diction to a circuit court of appeals. 

In suits under section 16 ot the interstate commerce act, of 
such a nature that a jury trial may be insisted upon under the 
federal constitution at the option of any of the parties, an ap- 
peal must be taken within twenty days from the rendition of 
judgment.' It is possible that the provisions for appeals in the 
interstate commerce act ^ are of so exceptional a nature that 
they stand wholly unrepealed by section 14 of the appellate 
courts act, and upon that supposition appeals under the act go 
directly from the courts of original jurisdiction to the Supreme 
Court. 

The same remark applies to the provisions relating to ap- 
peals in the act of March 3, 1887, providing for bringing suits 
against the United States.^ 

Appeals, etc., fkom Teeeitoeial couets. Section 15 of the 
appellate courts act confers on circuit courts of appeals appel- 
late jurisdiction to review the decisions of the supreme courts 
of the Territories in those classes of cases in which the judg- 
ments of circuit courts of appeals are made final by that act, 
*. e. " in all cases in which the jurisdiction is dependent en- 
tirely upon the opposite parties to the suit or controversy 
being aliens and citizens of the United States or citizens of 
different States ; also in aU cases arising under the patent laws, 
under the revenue laws, and under the criminal laws and in 
admiralty cases." The proper construction to be placed upon 
these words has already been discussed.^ For the practice as 
to appeals and writs of error to review decisions of Territorial 
courts see the statutes to which reference is made in the foot- 
note.^ 

As to appeals and writs of error to review decisions of the 
United States court in the Indian Territory, which occupies 
an exceptional position, see section 13 of the appellate courts 
act and the notes thereto. 

The district court for the Territory of Alaska probably has 
the status of an ordinary district court of the United States," 
and its decisions, therefore, will be subject to review by the ap- 
propriate circuit court of appeals to the same extent as the 
decisions of other district courts. 

§ 8. The jurisdiction of the United States Supreme 

Court. The original jurisdiction of the Supreme Court, con- 
ferred upon it directly by the constitution, is not subject, as is 
well known, to enlargement or limitation by Congress, and is 
of course unaffected by the appellate courts act. 

1 Page 101 ; Appellate Courts Act, * See ante, p. 145. 

§ 11. p. 13. 5 See note 3, •post, p. 149. 

2 See pp. 100, 101. 6 gee remarks and case cited, :post, 
'Seepp. 108, 109. p. 150. 
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The appellate jurisdiction of the Supreme Court over the 
decisions of State courts of last resort, involving a federal 
question, when the decision of the State court is against the 
right claimed under federal authority, is expressly declared by 
the appellate courts act to be unaffected by that statute.^ The 
principal statutes governing the exercise of this jurisdiction 
are cited in the accompanying note.^ 

The appellate jurisdiction of the Supreme Court over the 
decisions of the court of claims is not referred to in the appel- 
late courts act, and is without doubt unaffected by it. The 
principal general statutes under which this jurisdiction is exer- 
cised are cited in the note below.^ 

The appellate jurisdiction of the Supreme Court of the 
United States over the decisions of the supreme court of the 
District of Columbia and of the court of private land claims 
is also umnentioned in the appellate courts act and must be 
deemed unaffected by that statute. Statutes governing such 
jurisdiction are cited in the note below.* 

The appellate jurisdiction of the United States Supreme 
Court exercised by means of special writs, of which the writs 
of mandamus, prohibition, habeas corpus, certiorari and scire 
facias are the chief, is probably unaffected to any material ex- 
tent by the appellate courts act, which contains no reference to 
such jurisdiction. The statutory provisions giving the Supreme 
Court power to issue such writs are printed ante.^ 

The Supreme Court has jurisdiction, by appeal or writ of 
error, to review directly the judgments and decrees of circuit 
and district courts in the classes of cases enumerated in sec- 
tion 5 of the appellate courts act." In view of the former 
practice, an action at law should be taken up probably by a 
writ of error, and a suit in equity or admiralty should be 
taken up by an appeal. The principal statutes governing the 
practice in such proceedings are cited in the note below.' 

1 Section 4 of the act, ante, p. 5. p. 86. This statute appears to super- 

2 R. S., §§ 709, 710, 1003, 1017. Pro- sede E. S., §§ 699, 705, 706, and 20 Stat, 
ceedings on error and appeal. R. S., 320, § 4, Feb. 25, 1879, and R. S. Dist 
§§ 997-1013. A writ of error must of Columbia, §§ 846-848. As to court 
be sued out within two years after of private land claims, 26 Stat 854, 
judgment, except where the proseou- g 9. 

tor is an infant, insane or imprisoned. '" Pages 9, 10. 

R. S., §1008. e^wfe, pp. 4, 5. 

3R S., § 707; 34 Stat, 505, § 9, 'See statutory provisions relating 

March 3, 1887, ante, p. 108 ; 26 Stat, to appeals and writs of error printed 

851, 854, § 10, March 3, 1891 ; 18 Stat, ante, pp. 6-9 ; an act to facilitate 

453, March 3, 1875, R S. Sup., 170 ; the disposition of cases in the Su- 

83 Stat, 586, March 3, 1883 ; 35 Stat, preme Court,- etc., ante, p. 19 ; an act 

694, February 35, 1889. to regulate commerce, ante, pp. 100, 

< 33 Stat, 443, March 3, 1885, ante, 101 ; an act to provide for bringing 
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An appeal or writ of error can be sued out probably, judg- 
ing from past practice, only from. Jinal judgments and decrees, 
except perhaps when the appeal or writ of error is taken to 
test the jurisdiction of the court below.' By clause 3 of sec- 
tion 5 of the appellate courts act a direct review by the Su- 
preme Court is given of convictions by a circuit or district 
court of infamous crimes. The Supreme Court hold that an 
infamous crime, within the meaning of the federal constitution, 
is one for which the statute authorizes the court to award an 
infamous punishment, and that imprisonment in a State prison 
with or without hard labor is an infamous punishment.^ 

The periods within which an appeal or writ of error in the 
classes of cases enumerated in section 5 of the appellate courts 
act can be sued out is not fixed by that statute and is doubt- 
less the same as before its passage ; that is to say, the period 
is in general two years, and if the prosecutor is an infant, in- 
sane or imprisoned the two years do not begin to run against 
him until his disability is removed.' Writs of error in capi- 
tal criminal cases are not granted, however, unless a petition 
therefor is filed with the clerk of court in which the trial 
was had within the trial term or by leave of the trial court 
within sixty days thereafter.'' And appeals in prize cases must 
be taken within thirty days of the rendition of the decree un- 
less the trial court extends the period or unless the Supreme 
Court interfere.' 

The Supreme Court has jurisdiction possibly, by appeal or 
writ of error, to review directly the decisions of circuit and 
district courts in some exceptional classes of cases not falling 
within the classes of cases enumerated in section 5 of the ap- 
pellate courts act, e. g. their decisions under the act providing 
for suits against the United States,^ under section 16 of the 
interstate commerce act,' and under the revenue act of June 
10, 1890.^ If these statutes remain in force unaffected by the 
words of general repeal in section 14 of the appellate courts 
act, it is due to the fact that their character is so exceptional 
that Congress cannot be deemed to have intended to include 
them under a mere general repealing clause. 

suits against the United States, ante,, provisions largely supersede the eai"- 

pp. 108, 109 ; an act * * * to pro- lier. 

vide for writs of error in capital ' For some remarks upon the latter 

cases, ante,, p. 116 ; an act to provide class of cases, see ante, p. 10. 

for writs of error and appeals to the ^Jn re Mills, 135 U. S., 263, 267. 

United States Supreme Court in all ^E, S., § 1008. 

cases involving the jurisdiction of i^jife, p. 117. 

the court below, ante, p. 118 ; R. S., 6 gee R S., §§ 695, 1006, 1009, 4636. 

§§ 997-1013, relating to practice on ^Ante, pp. 108, 109. 

error and appeal; rules of the Su- 'Ante, pp. 100, 101. 

preme Com-t, 'gost, ch. 4, The later ^Ante, p. 9, 1[ 17. 
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The Supreme Court may exercise appellate jurisdiction over 
a circuit court of appeals, under section 6 of the appellate 
courts act, in four ways. 1. It may decide questions of law 
for the guidance of the lower court upon the certificate of the 
latter stating the questions concerning which it desires in- 
straction. 2. In any case in which it receives such certificate 
of inquiry it may require the whole record to be sent up to it, 
and when it does so it shall decide the case as if brought be- 
fore it by appeal or writ of error. 3. In any case in which 
the decision of a circuit court of appeals is made final gener- 
ally, the Supreme Court may require, by certiorari or other- 
wise, that the record of the case be sent up to it, and shall de- 
cide the case with the same power as if brought before it by 
appeal or writ of error. 4. It may review, by appeal or writ 
of error, any judgment of a circuit court of appeals, which is 
not made final generally, and in which the value in controversy 
exceeds $1,000 exclusive of costs. Cases in which there is no 
definite value in controversy, e. g. habeas corpus cases, are 
probably without this class.^ Such appeals and writs of error 
must be sued out within one year from the rendition of the 
judgment of a court of appeals sought to be reviewed.^ The 
Supreme Court may also exercise' appellate jurisdiction over 
a circuit court of appeals, probably, under other statutes giving 
it power to issue writs, such as writs of mandamus and prohi- 
bition. 

The Supreme Court has jurisdiction to review by appeal or 
writ of error the decisions of the supreme courts of the sev- 
eral Territories in those classes of cases in which such a review 
was provided for by statutes in force when the appellate courts 
act was passed, and which do not go for appellate review, under 
section 15 of that act, to a circuit court of appeals. The prin- 
cipal statutes governing appeals and writs of error to review 
decisions of Territorial supreme courts are cited in a note be- 
low.' A writ of error from the United States Supreme Court is 
the appropriate means to obtain a review by that court of the 
decisions of the supreme court of a Territory, in which law 
and chancery jurisdiction are exercised together, in those cases 
in which there is a trial by jury ; cases not tried by jury are 
taken up for appellate review by appeal.* The United States 

1 Accord. Kurtz v. Moffitt, 115 U. S., ries, ante, p. 86 ; an act in relation to 

487. courts, etc., in the Territory of Utah, 

2Section6of act,p. 11. 18 Stat., 253, June 23, 1874; K. S. 

3 An act concerning the practice in Sup., 105, 108 ; E. S., §§ 702, 1909, 1911 ; 

Territorial courts and appeals there- an act to provide a temporary govern^ 

from, ante, p. 18 ; an act regulating ment for the Territory of Oklahoma, 

appeals from the supreme court of etc., 36 Stat., 81, May 3, 1890, ab- 

the District of Columbia and the su- straoted, ante, p. 14. 

preme courts of the several Tenito- *Ante, p. 18. 
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Supreme Court does not revise in general, by writ of error or 
appeal, the decisions of the supreme court of a Territory unless 
the value in controversy, exclusive of costs, exceeds $5,000.^ 
Cases involving the validity of a patent, a copyright, a federal 
treaty, a federal statute or an authority exercised under the 
United States are exceptions and are reviewed without regard 
to the value in controversy.- A further exception appears to 
exist as to decisions of the supreme court of the Territory of 
Utah in some criminal cases.' 

The Supreme Court has jurisdiction to review the decisions 
of the United States court in the Indian Territory as if it were 
a circuit court of the United States.'' 

The appellate review of the decisions of the district court 
for the lerritory of Alaska is not expressly provided for by 
the appellate courts act. It is probable that it is to be classed 
as a district court of the United States within the meaning of 
that statute, and therefore that the United States Supreme 
Court has the same jurisdiction to revise its decisions directly 
by writ of error or appeal that it has to revise the decisions 
of other district courts.^ There is nothing in the appellate 
courts act to show that the term, district court, therein used, 
refers exclusively to district courts sitting within the States, 
and, the Supreme Court has recently treated the district court 
for Alaska as an ordinary district court of the United States ' 
by holding that it has jurisdiction to issue to it under section 
688 of the Eevised Statutes a writ of prohibition.* 

1 Ante, p. 86. courts act ante, p. 14, and notes 

2 Id. thereto. 

3 18 Stat, 253, June 33, 1874, E. S. * Statute estabKshing a district 
Sup., 105, 108. court in the Territory of Alaska, 23 

* See section 13 of the appellate Stat., 34, May 17, 1884. 

e Jw re Cooper, 138 U. S., 404 



CHAPTER 4. 

RULES OF THE SUPREME COURT OP THE UNITED 

STATES, 

As announced January 7, IS84., together with all subsequent amend- 
ments, including the amendments printed in 

\ 137 Unit^ States Reports.^ 

Rules. 

1. Clerk. 

2. Atfwrneys and counsellors. 

3. Practice. 

4. Bill of exceptions. 

5. Process. 

6. Motions. 

7. Law library. 

8. "Writ of error, return and record. 

9. Docketing cases. 

10. Printing records. 

11. Translations. 
13. Further proof. 

13. Objections to evidence in tlie record. 

14 Certiorari. 

15. Death of a party. 

16. No appearance of plaintiff. 

17. No appearance of defendant. 

18. No appearance of either party. 

19. Neither party ready at the second term. 

20. Printed arguments. 

21. Briefa 

23. Oral arguments. 

23. Interest 

24 Costs. 

25. Opinions of the court 

26. Call and order of the docket 
37. Adjournment 

28. Dismissing oases in vacation. 

29. Supersedeas. 

30. Rehearing. 

31. Form of printed records and briefs. 

1 The rules of the Supreme Court which have not been amended are printed 
from 108 United States Reports. The amendments have been taken from 
the subsequent United States Reports, and have been inserted at their proper 
places. 
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Rules. 

33. Writs of error and appeals under the act of February 35, 1889, chap- 
ter 336. 

33. Models, diagrams, and exhibits of material 

34 Custody of prisoners on habeas corpus. 

35. Writs of en-or under section 6 of the act of February 6, 1889, chapter 
113 (35 Stat, 656). 

1. Cleek. 

1. The clerk of this court shall reside and keep the oflfice at 
the seat of the national government, and he shall not prac- 
tice, either as attorney or counsellor, in this court, or in any 
other court, while he shall continue to be clerk of this court. 

2. The clerk shall not permit any original record or paper 
to be taken from the court room, or from the office, without 
an order from the court, except as provided by Eule 10. 

2. AtTOENETS AlTD COUNSELLOES. 

1. It shall be requisite to the admission of attorneys or 
counsellors to practice in this court, that they shall have been 
such for three years past in the supreme courts of the States 
to which they respectively belong, and that their private and 
professional character shall appear to be fair. 

2. They shall respectively take and subscribe the following 
oath or affirmation, viz. : 

I, , do solemnly swear [or affirm] that I will de- 
mean myself, as an attorney and counsellor of this court, up- 
rightly, and according to law; and that I will support the 
Constitution of the United States. 

3. Peaotice. 

This court considers the former practice of the courts of 

king's bench and of chancery, in England, as affording outhnes 

for the practice of this court ; and will, from time to time, 

make such alterations therein as circumstances may render 

' necessary. 

i. Bill or Exceptions. 

The judges of the circuit and district courts shall not allow 
any bill of exceptions which shall contain the charge of the 
court at large to the jury in trials at common law, upon any 
general exception to the whole of such charge. But the party 
excepting shall be required to state distinctly the several mat- 
ters of law in such charge to which he excepts ; and those 
matters of law, and those only, shah, be inserted in the bill of 
exceptions and allowed by the court. 
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6. Peooess. 

1. All process of this court shall be in the name 6t the Pres- 
ident of the United States. 

2. When process at common law or in equity shall issue 
against a State, the same shall be served on the goyernor, or 
chief executive -magistrate, and attorney-o-eneral of such State. 

3. Process of subpoena, issuing out of this court, in any suit 
in equity, shall be served on the defendant sixty days before 
the return of the said process ; and if the defendant, on such 
service of the subpoena, shall not appear at the retarn day, 
the complainant shall be at liberty to proceed ex farte. 



6. Motions. 

1. All motions to the court shall be reduced to writing, and 
shall contain a brief statement of the facts and objects of the 
motion. 

2. One hour on each side shall be allowed to the argument 
of a motion, and no more, without special leave of the court, 
granted before the argument begins. 

3. jSTo motion to dismiss, except on special assignment by 
the court, shall be heard, unless previous notice has been given 
to the adverse party, or the counsel or attorney of such party. 

4. All motions to dismiss writs of error and appeals, except 
motions to docket and dismiss under Eule 9, must be submitted 
in the first instance on printed briefs or arguments. If the 
court desires further argument on that subject, it will be or- 
dei-ed in connection with the hearing on the merits. The 
party moving to dismiss shall serve notice of the motion, with 
a copy of his brief or argument, on the counsel for plaintiff in 
error or appellant of record in this court, at least three weeks 
before the time fixed for submitting the motion, in all cases 
except where the counsel to be notified resides west of the 
Kocky Mountains, in which case the notice shall be at least 
thirty days. Affidavits of the deposit in the mail of the no- 
tice and brief to the proper address of the counsel to be served, 
duly post-paid, at such time as to reach him by due course of 
mail, the three weeks or thirty days before the time fixed by 
the notice, will be regarded && prima facie evidence of service 
on counsel who reside without the District of Columbia. On 
proof of such service, the motion will be considered, unless, 
for satisfactory reasons, further time be given by the court 
to either party. 

5. Tihere may be united, with a motion to dismiss a writ of 
error or an appeal, a motion to affirm on the ground that, 
although the record may show that this court has jurisdiction, 
it is manifest the writ or appeal was taken for delay only, or 
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that the question on which the jurisdiction depends is so friv- 
olous as not to need further argument. 

6. The court will not hear arguments on Saturday (unless 
for special cause it shall order to the contrary), but will de- 
vote that day to the other business of the court. The motion- 
day shall be Monday of each week ; and motions not required 
by the rules of the court to be put on the docket shall be en- 
titled to preference immediately after the reading of opinions, 
if such motions shall be made before the court shall have en- 
tered upon the hearing of a case upon the docket. 

7. Law Libeaet. 

1. During the session of the court, any gentleman of the 
bar having a case on the docket, and wishing to use any book 
or books in the law library, shall be at liberty, upon applica- 
tion to the clerk of the court, to receive an order to take the 
same (not exceeding at any time three) from the library, he 
being thereby responsible for the due return of the same 
within a reasonable time, or when required by the clerk. It 
shall be the duty of the clerk to keep, in a book for that pur- 
pose, a record of all books so dehvered, which are to be charged 
against the party receiving the same. And in case the same 
shall not be so returned, the party receiving the same shall be 
responsible for and forfeit and pay twice the value thereof, 
and also one dollar per day for each day's detention beyond 
the limited time. >^ 

2. The clerk shall deposit in the law library, to be there 
carefully preserved, one copy of the printed record in every 
case submitted to the court for its consideration, and of aU 
printed motions, briefs, or arguments filed therein. 

3. The marshal shall take charge of the books of the court, 
together with such of the duplicate law books as Congress 
may direct to be transferred to the court, and arrange them 
in the conference-room, which he shall have fitted up in a 
proper manner; and he shall not permit such books to be 
taken therefrom by any one except the justices of the court. 

8. Weit of Eeeoe, Eetuen and Eecoed. 

1. The clerk of the court to which any writ of error may be 
du'ected shall make return of the same, by transmitting a true 
Copy of the record, and of the assignment of errors, and of aU 
proceedings in the case, under his hand and the seal of the 
court. 

2. In all cases brought to this court, by writ of error or ap- 

Eeal, to review any judgment or decree, the clerk of the court 
y which such judgment or decree was rendered shall annex 
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to and transmit with the record a copy of the opinion or opin- 
ions filed in the case. 

3. No case will be heard until a complete record, containing 
in itself, and not by reference, all the papers, exhibits, deposi- 
tions, and other proceedings, which are necessary to the hear- 
ing in this court, shall be tiled. 

4. Whenever it shall be necessary or proper, in the opinion 
of the presiding judge in any circuit court, or district court 
exercising circuit court jurisdiction, that original papers of any 
kind should be inspected in this court upon writ of error or 
appeal, such presiding judge may make such rule or order for 
the safe-keeping, transporting, and return of such original 
papers as to him may seem proper ; and this court will receive 
and consider such original papers in connection with the tran- 
script of the proceedings. 

5. AU appeals, writs of error, and citations must be made 
returnable not exceeding thirty days from the day of signing 
the citation, whether the return day fall in vacation or in term 
time, and be served before the return day. 

Amendment of sub'division 5 of Rule 8, promulgated January 26, 1891. 
137 U. S., 710. 

6. The record in cases of admiralty and maritime jurisdic- 
tion, when under the requirements of law the facts have been 
found in the court below, and the power of review is limited 
to the determination of questions of law arising on the record, 
shall be confined to the pleadings, the findings of fact and 
conclusions of law thereon, the biUs of exceptions, the judg- 
ment or decree, and such interlocutory orders and decrees as 
may be necessary to a proper review of the case. 

9. Docketing Oases. 

1. It shall be the duty of the plaintiff in error or appellant 
to docket the case and file the record thereof with the clerk 
of this court by or before the return day, whether in vaca- 
tion or in term time. But, for good cause shown, the justice 
or judge who signed the citation, or any justice of this court, 
may enlarge the time, by or before its expiration, the order 
of enlargement to be filed with the clerk of this court. If the 
plaintiff in error or appellant shaU. fail to comply with this 
rule, the defendant in error or appellee may have the cause 
docketed and dismissed upon producing a certificate, whether 
in term time or vacation, from the clerk of the court wherein 
the judgment or decree was rendered, stating the case and 
certifying that such writ of error or appeal has been duly sued 
out or allowed. And in no case shall the plaintiff in error or 
appellant be entitled to docket the case and file the record 
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after the same shall have been docketed and dismissed under 
this rule, unless by order of the court. 

Amendment of subdivision 1 of Eule 9, promulgated January 36, 1891. 
137 U. S., 710. 

2. But the defendant in error or appellee may, at his option, 
docket the case and file a copy of the record with the clerk of 
the court ; and, if the case is docketed and a copy of the rec- 
ord filed with the clerk of this court by the plaintiff in error 
or appellant within the period of time above limited and pre- 
scribed by this rule, or by the defendant in error or appellee 
at any time thereafter, the case shall stand for argument. 

Amendment of subdivision 3 of Kule 9, promulgated January 26, 1891. 
137 U. S., 710. 

3. Upon the fifing of the transcript of a record brought up 
by writ of error or appeal, the appearance of the counsel for 
the party docketing the case shall be entered. 

4. In all cases where the period of thirty days is mentioned 
in Eule 8, it shall be extended to sixty days in writs of error 
and appeals from California, Oregon, Nevada, Washington, 
New Mexico, Utah, Arizona, Montana, Wyoming, North Da- 
kota, South Dakota, Alaska and Idaho. 

Amendment of subdivision 4 of Rule 9, promulgated January 36, 1891. 
137 U. S., 711. 

10. Feinting Keooeds. 

1. In all cases the plaintiff in error or appellant, on docket- 
ing a case and filing tne record, shall enter into an undertaking 
to the clerk, with surety to his satisfaction, for the payment 
of his fees, or otherwise satisfy him in that behalf. 

2. The clerk shall cause an estimate to be made of the cost 
of printing the record, and of his fee for preparing it for the 
printer and supervising the printing, and shall notify to the 

arty docketing the case of the amount of the estimate. If 
e shall not' pay it within a reasonable time, the clerk shall 
notify the adverse party, and he may pay it. If neither party 
shall pay it, and for want of such payment the record shall 
not have been printed when a case is reached in the regular 
call of the docket, after March 1st, 1884, the case shdl be 
dismissed. 

3. Upon payment of either party of the amount estimated 
by the clerk, twenty-five copies of the record shall be printed, 
under his supervision, for the use of the court and of counsel. 

4. In cases of appellate jurisdiction the original transcript 
on file shall be taken by the clerk to the printer. But the 
clerk shall cause copies to be made for the printer of such 
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original papers, sent up under Rule 8, Section 4, as are neces- 
sary to be printed ; and of the whole record in cases of origi- 
nal jurisdiction. 

5. The clerk shall supervise the printing, and see that the 
printed copy is properly indexed. He shall distribute the 
printed copies to the justices and the reporter, from time to 
time, as required, and a copy to the counsel for the respective 
parties. 

6. If the actual cost of printing the record, together with 
the fee of the clerk, shall be less than the amount estimated 
and paid, the amount of the difference shall be refunded by 
the clerk to the party paying it. If the actual cost and clerk's 
fee shaU exceed the estimate, the amount of the excess shall 
be paid to the clei-k before the delivery of a printed copj'- to 
either party or his counsel. 

7. In case of reversal, affirmance, or dismissal, with costs, 
the amount of the cost of printing the record and of the 
clerk's fee shall be taxed against the party against whom costs 
are given, and shall be inserted in the body of tlie mandate or 
other proper process. 

8. Upon the clerk's producing satisfactory evidence, by af- 
fidavit or the acknowledgment of the parties or their sureties, 
of having served a copy of the bill of fees due by them, re- 
spectively, in this court, on such parties or their sureties, an 
attachment shall issue against such parties or sureties, respect- 
ively, to compel payment of the said fees. 

9. The plaintiff in error or appellant may, within ninety 
days after filing the record in this court, file with the clerk a 
statement of the errors on which he intends to rely, and of the 
parts of the record which he thinks necessary for the consid- 
eration thereof, and forthwith serve on the adverse party a 
copy of such statement. The adverse party, within ninety 
days thereafter, may designate in writing, filed with the clerk, 
additional parts of the record which he thinks material ; and, 
if he shall not do so, he shall be held to have consented to a 
hearing on the parts designated by the plaintiff in error or 
appellant. If parts of the record shall be so designated by 
one or both of the parties, the clerk shall print those parts 
only ; and the court will consider nothing but those parts of 
the record, and the errors so stated. If at the hearing it shall 
appear that any material part of the record has not been 
printed, the writ of error or appeal may be dismissed, or such 
other order made as the circumstances may appear to the 
court to require. If the defendant in error or appellee shall 
have caused unnecessary parts of the record to be printed, 
such order as to costs may be made as the court shall think - 
proper. 

Tne fees of the clerk, under Eule 24, Section 7, shall be com- 
puted, as at present, on the folios in the record as filed, and 
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shall be in full for the performance of his duties in the execu- 
tion hereof. 

Section 9 of Rule 10, promulgated March 28, 1887. 120 U. S., 785. 



11. Teanslations. 

Whenever any record transmitted to this court upon a writ 
of error or appeal shall contain any document, paper, testi- 
mony, or other proceedings in a foreign language, and the rec- 
ord does not also contain a translation of such document, 
paper, testimony, or other proceedings, made under the au- 
thority of the inferior court, or admitted to be correct, the 
record shall not be printed ; but the case shall be reported to 
this court by the clerk, and the court wiU. theireupon remand 
it to the inferior court, in order that a translation may be 
there supplied and inserted in the record. 



12. FUETHEE PeOOF. 

1. In all cases where further proof is ordered by the court, 
the depositions which may be taken shall be by a commission, 
to be issued from this court, or from any circuit court of the 
United States. 

2. In all cases of admiralty and maritime jurisdiction, where 
new evidence shall be admissible in this court, the evidence by 
testimony of witnesses shall be taken under a commission to 
be issued from this court, or from any circuit court of the 
United States, under the direction of any judge thereof ; and 
no such commission shall issue but upon interrogatories, to be 
filed by the party applying for the commission, and notice to 
the opposite party or his agent or attorney, accompanied with 
a copy of the interrogatories so filed, to file cross-interroga- 
tories within twenty days from the service of such notice : 
Provided, however, That nothing in this rule shall prevent any 
party from giving oral testimony in open court in cases where 
by law it is admissible. , 



13. Objections to Evidence in the Eecoed. 

In all cases of eq[uity or admiralty jurisdiction, heard in 
this court, no objection shaU hereafter be allowed to be taken 
to the admissibility of any deposition, deed, graM, or other 
exhibit found in the record as evidence, unless objection was 
taken thereto in the court below and entered of record; but 
the same shall otherwise be deemed to have been admitted 
by consent. 
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14. Ceetioeaei. 

No certiorari for diminution of the record will be hereafter 
awarded in any case, unless a motion therefor shall be made 
in writing, and the facts on which the same is founded shall, 
if not admitted by the other party, be verified by affidavit. 
And all motions for such certiorari must be made at the first 
term of the entry of the case ; otherwise, the same will not be 
granted, unless upon special cause shown to the court, account- 
ing satisfactorily for the delay. 

15. Death or a Paett. 

1. Whenever, pending a writ of error or appeal in this court, 
either party shall die, the proper representatives in the per- 
sonalty or realty of the deceased party, according to the nature 
of the case, may voluntarily come in and be admitted parties 
to the suit, and thereupon the case shall be heard and deter- 
mined as in other cases ; and if such representatives shall not 
voluntarily become parties, then the other party may suggest 
the death on the record, and thereupon, on motion, obtain an 
order that unless such representatives shall become parties 
within the first ten days of the ensuing term, the party mov- 
ing for such order, if defendant in error, shall be entitled to 
have the writ of error or appeal dismissed ; and if the party so 
moving shall be plaintiff in error, he shall be entitled to open 
the record, and on hearing have the judgment or decree re- 
versed, if it be erroneous : Provided, however, That a copy of 
every such order shall be printed in some newspaper of gen- 
eral circulation within the State, Territory, or district from 
which the case is brought, for three successive weeks, at least 
sixty days before the beginning of the term of the Supreme 
Court then next ensuing. 

2. "When the death of a party is suggested, and the repre- 
sentatives of the deceased do not appear by the tenth day of 
the second term next succeeding the suggestion, and no meas- 
ures are taken by the opposite party within that time to com- 
pel their appearance, the case shall abate. 

3. When either party to a suit in circuit court of the United 
States shall desire to prosecute a writ of error or appeal to the 
Supreme Court of the United States, from any final judgment 
or decree, rendered in the circuit court, and at the time of 
suing out such writ of error or appeal the other party to the 
suit shall be dead and have no proper representative within 
the jurisdiction of the court which rendered such final judg- 
ment or decree, so that the suit cannot be revived in that 
court, but shall have a proper representative in some State or 
Territory of the United States, the party desiring such writ of 
error or appeal may procure the same, and may have proceed- 
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ings on such judgment or decree superseded or stayed in the 
same manner as is now allowed by law in other oases, and 
shall thereupon proceed with such writ of error or appeal as 
in other cases. And within thirty days after the commence- 
ment of the term to which the suit or writ of error or appeal 
is returnable, the plaintiff in error or appellant shall make a 
suggestion to the court, supported by aifidavit, that the said 
party was d;ad when the writ of error or appeal was taken or 
sued out, and had no proper representative within the juris- 
diction of the court which rendered such judgment or decree, 
so that the suit could not be revived in that court, and that 
said party had a proper representative in some State or_Ter- 
ritory of the United States, and stating therein the name and 
character of such representative, and the State or Territory in 
which such representative resides; and, upon such suggestion, 
he may, on motion, obtain an order that, unless such repre- 
sentative shall make himself a party within the first ten days 
of the ensuing term of the court, the plaintiff in error or ap- 
pellant shall be entitled to open the record, and, on hearing, 
have the judgment or decree reversed, if the same be errone- 
ous: Provided, ho'hever, That a proper citation reciting the 
substance of -such order shall be served upon such representa- 
tive, either personally or by being left at his residence, at least 
sixty days before the beginning of the term of the Supreme 
Court then next ensuing : And ^provided, also, That in every 
such case, if the representative of the deceased party does not 
appear by the tenth day of the term next succeeding such sug- 
gestion, and the measures above provided to compel the appear- 
ance of such representative have not been taken within the 
time as above required, by the opposite party, the case shall 
abate : And provided, also, That the said representative may 
at any time before or after said suggestion come in and be 
made a party to the suit, and thereupon the case shall proceed, 
and be heard and determined as in other cases. 

16. 'Eo Appeaeanoe of Plaintiff. 

"Where no counsel appears and no brief has been filed for 
the plaintiff in error or appellant, when the case is called for " 
trial, the defendant may have the plaintiff called and the 
writ of error or appeal dismissed, or may open the record and 
pray for an aflBrmance. 

17. No Appeaeance of Defendant. 

Where the defendant fails to appear when the case is called 
for trial, the court may proceed to hear an argument on the 
part of the plaintiff and to give judgment according to the 
right of the case. 
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18. No Appeaeance of Eithee Paett. 

When a case is reached in the regular call of the docket, and 
there is no appearance for either party, the case shaJl be dis- 
missed at the cost of the plaintiff. 

19. ISTeithee Paett Peadt at Second Teem. 

When a case is called for argument at two successive terms, 
and upon the caU at the second term neither party is prepared 
to argue it, it shall be dismissed at the cost of the plamtiff, 
unless suificient cause is shown for further postponement. 

20. PeINTED AEGTJMElfrS. 

1. In all cases brought here on writ of error, appeal, or 
otherwise, the court will receive printed arguments without 
regard to the number of the case on the docket, if the counsel 
on both sides shall choose to submit the same within the first 
ninety days of the term ; and, in addition, appeals from the 
Court of Claims may be submitted by both parties within 
thirty days after they are docketed, but not after the first day 
of April;, but twenty-five copies of the arguments, signed by 
attorneys or counsellors of this court, must be first filed. 

Amendment to subdivision 1, Rule 20, promulgated October 31, 1887. 
123 U. a, 759. 

2. When a case is reached in the regular call of the docket, 
and a printed argument shall be filed for one or both parties, 
the case shall stand on the same footing as if there were an 
appearance by counsel. 

3. When a case is taken up for trial upon the regular call 
of the docket, and argued orallj^ in behalf of only one of the 
parties, no printed argument for the opposite party will be 
received, unless it is filed before the oral argument begins, 
and the court wiU proceed to consider and decide the case 
upon the ex parte argument. 

4. No brief or argument will be received, either through 
the clerk or otherwise, after a case has been argued or sub- 
mitted, except upon leave granted in open court after notice 
to opposing counsel. 

21. Beiees. 

1. The counsel for the plaintiff in error or appellant shall 
file with the clerk of the court, at least six days before the 
case is called for argument, twenty-five copies of a printed 
brief, one of which shall, on apphcation, be furnished to each 
of the counsel engaged upon the opposite side. 
11 
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2. This brief shall,- contain, in the order here stated — 

(1) A concise abstract, or statement of the case, presenting 
succinctly the questions involved and the manner in which 
they are raised. 

(2) A specification of the errors relied upon, which in cases 
brought up by writ of error, shall set out separately and par- 
ticularly each error asserted and intended to be urged ; and in 
cases brought up by appeal the specification shall state, as par- 
ticularly as may be, in what the decree is alleged to be erro- 
neous. When the error alleged is to the admission or to the 
rejection of evidence, the specification shall quote the full sub- 
stance of the evidence admitted or rejected. When the error 
alleged is to the charge of the court, the specification shall set 
out the part referred to totidem verbis, whether it be instruc- 
tions given or instructions refused. When the error alleged is 
to a ruling upon the report of a master, the specification shall 
state the exception to the report and the action of the court 
upon it. 

(3) A bri^f of the argument, exhibiting a clear statement of 
the points of law or fact to be discussed, with a reference to 
pages of the record and the authorities relied upon in support 
of each point. When a statute of a State is cited, so much 
thereof as may be deemed necessary to the decision of the 
case shall be printed at length. 

3. The counsel for a defendant in error or an appellee shall 
file with the clerk twenty-five printed copies of his argument, 
at least three days before the case is called for .hearing. His 
brief shall be of a like character with that required of the 
plaintiif in error or appellant, except that no specification of 
errors shall be required, and no statement of the case, unless 
that presented by the plaintifl! in error or appellant is contro- 
verted. 

4. When there is no assignment of errors, as required by 
section 997 of the Eevised Statutes, counsel will not be heard, 
except at the request of the court ; and errors not specified 
according to this rule will be disregarded ; but the court, at 
its option, may notice a plain error not assigned or specified. 

6. When, according to this rule, a plaintiff in error or an 
appellant is in default, the case may be dismissed on motion ; 
and when a defendant in error or an appellee is in default, 
he will not be heard, except on consent of his adversary, and 
by recruest of the court. 

6. When no cotinsel appears for one of the parties, and no 
printed brief or argument is filed, only one counsel will be 
heard fqr the adverse party ; but if a printed brief or argu- 
ment is filed, the adverse party will be entitled to be heard 
by two counsel. 
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22. Oeal Aegtjments. 

1. The plaintiff or appellant in this court shall be entitled 
to open and conclude the argument of the case. But when 
there are cross-appeals they shall be argued together as one 
case, and the plaintiff in the court below shall be entitled to 
open and conclude the argument. 

2. Only two counsel wiU be heard for each party on the ar- 
gument of a case. 

3. Two hours on each side will be allowed for the argu- 
ment, and no more, without special leave of the court, granted 
before the argument begins. The time thus allowed may be 
apportioned between the counsel on the same side, at their 
discretion : Provided, always, That a fair opening of the case 
shall be made by the party having the opening and closing 
arguments. 

23. Inteeest. 

1. In cases where a writ of error is prosecuted to this court, 
and the judgment of the inferior court is affirmed, the interest 
shall be calculated and levied, from the date of the judgment 
below until the same is paid, at the same rate that similar 
judgments bear interest in the courts of the State where such 
judgment is rendered. 

2. In all cases where a writ of error shall delay the pro- 
ceedings on the judgment of the inferior court, and shall ap- 
pear to have been sued out merely for delay, damages at a 
rate not exceeding ten per cent., in addition to interest, shall 
be awarded upon the amount of the judgment. 

3. The same rule shall be a]3plied to decrees for the pay- 
ment of money in cases in equity, unless otherwise ordered by 
this court. 

4. In cases in admiralty, damages and interest may be al- 
lowed if specially directed by the court. 

Amendment of subdivision 4 of Rule 23, promulgated March 10, 1890. 

■m u. s., 711. 

24. Costs. 

1. In aU cases where any suit shall be dismissed in this court, 
except where the dismissal shall be for want of jurisdiction, 
costs shall be allowed to the defendant in error or appellee, un- 
less otherwise agreed by the parties. 

2. In all cases of affirmance of any judgment or decree in 
this court, costs shall be allowed to the defendant in error or 
'appellee, unless otherwise ordered by the court. 

3. In cases of reversal of any judgment or decree in this 
court, costs shall be allowed to the plaintiff in error or appel- 
lant, unless otherwise ordered by the court. The cost of the 
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transcript of the record from the court below shall be a part 
of such costs, and be taxable in that court as costs in the case. 

4. Neither of the foregoing sections shall apply to cases 
where the United States are a party; but in such cases no 
costs shall be allowed in this court for or against the United 
States. 

5. In all cases of the dismissal of any suit in this court, it 
shall be the duty of the clerk to issue a mandate, or other 
proper process, in the nature of a procedendo, to the court 
below, for the purpose of informing such court of the proceed- 
ings in this court, so that further proceedings may be had in 
such court as to law and justice may appertain. 

6. "When costs are allowed in this court, it shall be the duty 
of the clerk to insert the amount thereof in the body of the 
mandate, or other proper process, sent to the court below, and 
annex to the same the bill of items taxed in detail. 

T. In pursuance of the act of March 3d, 1883, authorizing 
and empowering this court to prepare a table of fees to be 
charged by the clerk of this court, the following table is 
adopted : 

For docketing a case and filing and indorsing the transcript 
of the record, five dollars. 

For entering an appearance, twenty-five cents. 

For entering a continuance, twenty-five cents. 

For filing a motion, order, or other paper, twenty-five cents. 

For entering any rule, or for niaking or copying any record 
or other paper, twenty cents per folio of each one hundred 
words. 

For transferring each case to a subsequent docket and in- 
dexing the same, one dollar. 
' For entering a judgment or decree, one dollar. 

For every search of the records of the court,, one dollar. 

For a certificate and seal, two dollars. 

For receiving, keeping, and paying money in pursuance of 
any statute or order of court, two per cent, on the amount so 
received, kept, and paid. 

For an admission to the bar and certificate under seal, ten 
dollars. ,, , -r «• *,■■ 

For preparing the record or a transcript thereof for th« 
printer, indexing the same, supervising the printing, and dis- 
tributing the printed copies to the justices, the reporter, the 
law library, and the parties or their counsel, fifteen cents per 
folio. 

For making a manuscript copy of the record, when required 
under Eule 10, twenty cents per folio, but nothing in addition 
for supervising the printing. 

For issuing a writ of error and accompanying papers, five 
dollars. 

For a mandate or other process, five dollars. 



Ch. 4.] SDPEEME COUET EULES. 165 

For filing briefs, five dollars for each party appearing. 

For every copy of any opinion of the court or any justice 
thereof, certified under seal, one dollar for every printed page, 
but not to exceed five dollars in the whole for any copy. 



25. Opinions of the Couet. 

1. All opinions delivered by the court shall, immediately 
upon the delivery thereof, be handed to the clerk to be re- 
corded. And it shall be the duty of the clerk to cause the 
same to be forthwith recorded, and to deliver a copy to the 
reporter as soon as the same shall be recorded. 

2. The original opinions of the court shall be filed with the 
clerk of this court for preservation. 

3. Opinions printed under the supervision of the justices de- 
livering the same need not be copied by the clerk into a book 
of records ; but at the end of each term the clerk shall cause 
such printed opinions to be bound in a substantial manner 
into one or more volumes, and when so bound they shall be 
deemed to have been recorded within the meaning of this 
rule. 

26. Call and Oedee of the Docket. 

1. The court, on the second day in each term, will commence 
calling the cases for argument in the order in which they 
stand on the docket, and proceed from day to day during the 
term in the same order ; (except as hereinafter provided ;) and 
if the parties, or either of them, shall be ready when the case 
is called, the same will be heard ; and if neither party shall be 
ready to proceed in the argument, the case shall go down to 
the foot of the docket, unless some good and satisfactory rear 
son to the contrary shall be shown to the court. 

2. Ten cases only shall be considered as liable to be called 
on each day during the term. But on the coming in of the 
court on each day the entire number of such ten cases will be 
called, with a view to the disposition of such of them as are 
not to be argued. 

Amendment to section 2 of Eule 26, promulgated May 13, 1889. ISO U. S., 
706. 

3. Criminal cases may be advanced by leave of the court on 
motion of either party. 

4. Cases once adjudicated by this court upon the merits, and 
again brought up by writ of error or appeal, may be advanced 
by leave of the court on motion of either party. 

5. Eevenue and other cases in which the United States are 
concerned, which also involve or affect some matter of general 
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public interest, may also by leave of the court be advanced on 
motion of the attorney-general. 

6. AU motions to advance cases must be printed, and must 
contain a brief statement of the matter involved, with the 
reasons for the apphcation. 

7. ]^o other case wiU be taken up out of the order on the 
docket, or be set down for any particular day, except under 
special and peculiar circumstances to be shown to the court. 
Every case which shall have been called in its order and passed 
and put at the foot of the docket shall, if not again reached 
during the term it was called, be continued to the next term 
of the court. 

8. Two or more cases, involving the same question, may, by 
the leave of tie court, be heard together ; but they must be 
argued as one case. 

9. If, after a case has been passed under circumstances which 
do not place it at the foot of the docket, the parties shall de- 
sire to have it heard, they may file with the clerk their joint 
request to that effect, and the case shall then be by him rein- 
stated for call ten cases after that under argument, or next to be 
called at the end of the day the request is filed. If the parties 
will not unite in such a request, either may move to take up 
the case, and it shall then be assigned to such place upon the 
docket as the court may direct. 

10. No stipulation to pass a case without placing it at the 
foot of the docket will be recognized as binding upon the 
court. A case can only be so passed upon apphcation made 
and leave granted in open court. 

27. Adjoxtenment. 

The court will, at every term, announce on what day it will 
adjourn at least ten days before the time which shall be fixed 
upon ; and the court will take up no case for argument, nor 
receive any case upon printed briefs, within three days next 
before the day fixed upon for adjournment. 

28. Dismissing Cases m Vacatioit. 

Whenever the plaintiff and defendant in a writ of error 
pending in this court, or the appellant and appellee in an ap- 
peal, shall in vacation, by their attorneys of record, sign and 
file with the clerk an agreement in writing directing tiie case 
to be dismissed, and specifying the terms on which it is to be 
dismissed as to costs, and shall pay to the clerk any fees that 
may be due to him, it shall be the duty of the clerk to enter 
the case dismissed, and to give to either party requesting it a 
copy of the agreement filed ; but no mandate or other process 
shall issue without an order of the court. 
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29. SUPEESEDEAS. 

Supersedeas bonds in the circuit courts must be taken, with 
good and sufBoient security, that the plaintiff in error or ap- 
pellant shall prosecute his writ or appeal to effect, and answer 
all damages and costs if he fail to make his plea good. Such 
indemnity, where the judgment or decree is for the recovery 
of money not otherwise secured, must be for the whole amount 
of the judgment or decree, including just damages for delay, 
and costs and interest on the appeal ; but in all suits where 
the property in controversy necessarily follows the event of 
the suit, as in real actions, replevin, and in suits on mortgages, 
or where the property is in the custody of the marshal under 
admiralty process, as in the case of capture or seizure, or where 
the proceeds thereof, or a bond for the value thereof, is in the 
custody or control of the court, indemnity in all such cases is 
only required in an amount sufficient to secure the sum recov- 
ered for the use and detention of the property, and the costs 
of the suit, and just damages for delay, and costs and interest 
on the appeal. 

30. Eeheaeing. 

A petition for rehearing after judgment can be presented 
only at the term at which judgment is entered, unless by spe- 
cial leave granted during the term ; and must be printed, and 
briefly and distinctly state its grounds, and be supported by 
certificate of counsel; and will not be granted, or permitted 
to be argued, unless a justice who concurred in the judgment 
desires it, and a majority of the court so determines. 

31. FoEM OF Peinted Eecoeds and Beiefs. 

All records, arguments, and briefs printed for the use of 
the court naust be in such form and size that they can be con- 
veniently bound together, so as to make an ordinary octavo 
volume. 

32. Weits of Eeeoe and Appeals Undee the Act op Eeb- 
KTJAEY 25, 1889, Chaptee 236. 
Cases brought to this Court by writ of error or appeal, 
under the Act of February 25, 1889, Chapter 236, where the 
final judgment or decree rendered by the Circuit Court does 
not exceed the sum of five thousand dollars, will be advanced 
on motion, and heard under the rules prescribed by Eule 6 in 
regard to motion to dismiss writs of error and appeals. 

Amended Eule 33, promulgated March 10, 1890. 133 U. S., 711. 
An amendment of section 3 of Rule 33, promulgated May 5, 1884^ 111 
U. S., V, is superseded by the present amended Eule 33. 
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33. Models, Diageams, and Exhibits of Mateeial. 

1. Models, diagrams, and exhibits of material forming part 
of the evidence taken in the court below, in any case pending 
in this court, on writ of error or appeal, shall be placed in the 
custody of the marshal of this court at least one month before 
the case is heard or submitted. 

2. All models, diagrams, and exhibits of material, placed in 
the custody of the marshal for the inspection of- the court on 
the hearing of a case, must be taken away by the parties 
within one month after the case is decided. When this is not 
done, it shaU be the duty of the marshal to notify the counsel 
in the case, by mail or otherwise, of the requirements of this 
rule ; and if the articles are not removed within a reasonable 
time after the notice is given, he shall destroy them, or make 
such other disposition of them as to him may seem best. 

Amended Rule 33 was promulgated November 23, 1885. 115 U. S., 701. 

Ordered, That the foUowing regulations be established under section 765 
of the Revised Statutea 

34. Custody of Peisonees on Habeas Coepus. 

1. Pending an appeal from the final decision of any court or 
judge declining to grant the writ of habeas corpus, the custody 
of the prisoner shall not be disturbed. 

2. Pending an appeal from the final decision of any court or 
judge discharging the writ after it has been issued, the pris- 
oner shaU. be remanded to the custody from which he was taken 
by the writ, or shall, for good cause shown, be detained in cus- 
tody of the court or judge, or be enlarged upon recognizance, 
as hereinafter provided. 

3. Pending an appeal from the final decision of any court or 
judge discharging the prisoner, he shall be enlarged upon re- 
cognizance, with surety, for appearance to answer the judgment 
of the appellate court, except where, for special reasons, sure- 
ties ought not to be required. 

Rule 34 was promulgated March 39, 1886, and is printed in the text as 
amended May 10, 1886. 117 U. S., 708. 

Ordered, That the following be adopted as rules of this court under the 
act approved March 3, 1891, entitled " An act to establish circuit courts of 
appeals, and to define and regulate in certain cases the jurisdiction of the 
courts of the United States, and for other purposes." Strike out " Rule 35 " 
and insert instead thereof the foUowing : 

35. Assignment of Eeeoes. 

1. Where an appeal or writ of error is taken from a district 
court or a circuit court direct to this court, under section 6 of 
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the act entitled " An act to establish circuit courts of appeals 
and to define and regulate in certain cases the jurisdiction of 
the courts of the United States, and for other purposes," ap- 
proved March 3, 1891, the plaintiff in error or appellant shall 
file with the clerk of the court below, with his petition for the 
writ of error or appeal, a-n assignment of errors, which shall 
set out separately and particularly each error asserted and in- 
tended to be urged. No writ of error or appeal shall be 
allowed until such assignment of errors shall have been filed. 
When the error alleged is to the admission or to the rejection 
of evidence, the assignment of errors shall quote the full sub- 
stance of the evidence admitted or rejected. When the error 
alleged is to the charge of the court, the assignment of errors 
shall set out the part referred to totidem verlis, whether it be 
in instructions given or in instructions refused. Such assign- 
ment of errors shall form part of the transcript of the record, 
and be printed with it. When this is not done counsel will 
not be heard, except at the request of the court ; and errors 
not assigned according to this rule will be disregarded, but 
the court, at its option, may notice a plain error not assigned. 
2. The plaintiff in error or appellant shall cause the record 
to be printed, according to the provisions of sections 2, 3, 4, 5, 
6 and 9 of Eule 10. 

Amended Rule 35 was promulgated May 11, 1891. 139 U. S., 705. 

Eule 35 was first promulgated November 3, 1890. 137 U. S., 709. In its 
original form, it related to writs of error in capital cases brought under the 
act of February 6, 1889. Ante, p. lid. 

36. Appeals and Weits of Eeeoe. 

1. An appeal or writ of error from a circuit court or a dis- 
trict court direct to this court, in the cases provided for sec- 
tions 5 and 6 of the act entitled " An act to establish circuit 
courts of appeals, and to define and regulate in certain cases 
the jurisdiction of the courts of the United States, and for 
other purposes," approved March 3, 1891, may be allowed, in 
term time or in vacation, by any justice of this court, or by 
any circuit judge within his circuit, or by any district judge 
within his district, and the proper security be taken and the 
citation signed by him, and he may also grant a suj>e7'sedms^ 
and stay of execution or of proceedings, pending such writ of 
error or appeal. 

2. Where such writ of error is allowed in the case of a con- 
viction of an infamous crime, or in any other criminal case in 
which it will lie under said sections 5 and 6, the circuit court 
or district court, or any justice or judge thereof, shall have 
power, after the citation is served, to admit the accused to 
bail in such amount as may be fixed. 

Kule 36 was promulgated May 11, 1891. 139 U. S., 706. 
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37. Cases feom Oiecuit Couet of Appeals. 

1. Where, under section 6 of the said act, a circuit court of 
appeals shall certify to this court a question or proposition of 
law, concerning which it desires the instruction of this court 
for its proper decision, the certificate shall contain a proper 
statement of the facts on which such question or proposition 
of laAv arises. 

2. If application is thereupon made to this court that the 
whole record and cause shall be sent up to it for its consid- 
eration, the party making such application shall, as a part 
thereof, furnish this court with a certified copy of the whole 
of said record. 

3. Where application is made to this court under section 6 
of the said act to require a case to be certified to it for its 
review and determination, a certified copy of the entire record 
of the case in the circuit court of appeals shall be furnished to 
this court by the applicant, as part of the application. 

Rule 37 was promulgated May 11, 1891. 139 U. S., 706. 
38. Inteeest, Costs and Fees. 

The provisions of Eules 23 and 24 of this court, in regard 
to interest and costs and fees, shall apply to writs of error 
and appeals and reviews under the provisions of sections 5 
and 6 of the said act. 

Rule 38 was promulgated May 11, 1891. 139 U. S., 707. 
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state commerce commission, pp. 100, 101. 

Writ of error from Supreme Court in capital cases, p. 116. 

Supreme Court has not jurisdiction to review directly, by appeal or 
error, case involving construction of act of Congress, p. 145. 

Appellate jurisdiction of the United States Supreme Court p. 146. 

Time within which appeal or writ of error to obtain appellate review 
by Supreme Court may be sued out p. 148. 

Appellate jurisdiction of the Supreme Court in exceptional cases, p. 148, 
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Appeal — Continued. 
To Supreme Court — Continued. 

Supreme Court probably has not jurisdiction of appeals and writs of 

error from a circuit court of appeals in habeas corpus cases, p. 149. 

Certiorari to remove suit from circuit court of appeals to Supreme 

Court p. 149. 
Appeals from district court in Alaska to United States Supreme Court, 
p. 150. 

Appearance. 

Rule of Supreme Court as to non-appearance of defendant p. 160. 
as to non-appearance of plaintiflE. p. 160. 
as to non-appearance of eitlier party, p. 161. 

Appellate Courts Act. 

Of March 8, 1891. p. 1. 

Not to affect appeals from the highest court of a State to the Supreme 

Court p. 5. 
Repeal of various statutes by. p. 14. 
Joint resolution of March 3, 1891, concerning the organization of circuit 

courts of appeals, p. 16. 
Sketch of jm-isdiction of circuit courts of appeals, p. 142. 
Meaning of words ■' unless otherwise provided by law." p. 143. 
Remarks upon the effect of that act to repeal prior statutes providing 

for appeals, p. 144 

Argument. 

Rule of Supreme Court as to printed arguments, p. 161. 
as to oral arguments, p. 163. 

Assignee. 

Suits by assignee ia circuit court pp. 31, 36, 136. 

Assignment. 

Of disti'ict judges to sit in circuit courts of appeals, p. 4 

Attachment. 

Practice upon removal from State court as to attachmenta p. 76. 

To enforce obedience to order of interstate commerce commission, p. 99. 

Attorney. 

Rule of Supreme Court as to admission of attorneys, p. 153. 

Attorney-General. 

To approve lease of court rooms for circuit courts of appeal when nec- 
essary, p. 13. 

Judgment adverse to the United States in suit against them to be cer- 
tified to the attorney-general p. 109. 

Authority Exercised Under the United States. 

Appeal or error in case involving such authority without regard to 
value in controversy in csio goi-ng up from District of Columbia or 
Territorial supreme court p. S6. 
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B. 

Bank. 

See National Bank. 

Bill of Exceptions. 

Rule of Supreme Court governing bills of exceptions, p. 152. 

Board of Arbitration. 

To adjust controversies between common carriers and their emplo3'es. 
p. 133. 

Bond. 

Practice as to bonds on appeal to a circuit court of appeals to be same 
as on other appeals, p. 13. 

Brief. 

Rule of Sjipreme Coui-t as to briefs, p. 161. 
What brief in Supreme Com-t shall contain, p. 163. 
Rule of the Supreme Court as to form of printed records and briefs, 
p. 167. 

c. 

Capital Crime. 

Conviction of, to be reviewed directly by the United States Supreme 
Court p. 5 ; p. 9, IT 15 ; pp. 116, 168. 

Certificate of Division of Opinion. 

Probably repealed by appellate courts act pp. 5, 143. 
In criminal case. p. 6, 1[ 1. 
In a civil suit p. 6, ITIT 2, 4. 

List of statutes which provide for appeals, writs of error and certificates 
of division of opinion to take cases to Supreme Court pp. 6, 7, 8, 9. 

Certificate of Importance. 

From circuit coiurt of appeals to Supreme Court pp. 11, 149. 

Certiorari. 

Jurisdiction of United States Supreme Court to issue, pp. 5, 147, 159. 
Jurisdiction of Supreme Court exercised by means of special writs, p. 9. 
To require circuit court of appeals to certify up the case to the Supremo 

Court pp. 11, 149. 
Circuit court can issue only as ancillary proceeding, p. 139. 
Rule of Supreme Court as to issue of. p. 159. 

Chancery. 

See names of the several courts. 

Prerogative jurisdiction of the English chancery courts not exercised by 

federal courts, p. 129. 
Practice of king's bench and of chancery cqurt in England are general 

guides to the practice of the United States Supreme Court p. 153. 
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Circuit Court. 

GENERAiLT. 

Additional circuit judges to be appointed, p. 1. 

Judicial circuits, p. 2. 

Appellate jurisdiction of circuit courts abolished, p. 4. 

Jurisdiction of circuit courts prior to July 1, 1891, not affected by the 
appellate courts act p. 16. 

Eelative of judge not to be appointed to office about court p. 116. 

Organization and jurisdiction, p. 119. 
Original JtmisDicTiON of Circuit Courts. 

Ne exeat may be granted by judge of circuit coui-t p. 9. 

Has power to issue writs not specifically provided for and appropriate 
to its jurisdiction, p. 9. 

Has power to issue writ of scire fadas. p. 9. 

May issue writ of habeas corpus, p. 10. 

Grant of writ of injunction by court or judga p. 10. 

In admiralty cases the court to find facts and law separately, p. 19. 

In admiralty cases jury trial with consent of parties, p. 19, 

Original jm-isdiction of. jjp. 20, 21. 

Jury allowed in patent causes in equity, p. 20. 

Suit by assignee in circuit com-t pp. 21, 36, 136. 

Place of suit instituted in cu-cuit court pp. 31, 30, 136. 

Place of suit against a corporation, pp. 83, 137. 

Provisions in amended judiciary act of 1875 as to place of bringing suits 
govern civil suits brought under other statutes, p. 138. 

Amount in controversy (notes), p. 26. 

Patent and copyright suits (notes), p. 28. 

Service by publication in suit to enforce possession or to enforce, or re- 
move hen. p. 81. 

Repeal of all acts in conflict with the judiciary act of March 3, 1875. 
p. 8a 

Notaries may taie depositions, etc. p. 83. 

Substitution of representative upon death of party, p. 83. 

Accused is competent witness, p. 84. 

Clerk of court not to be appointed receiver or master, p. 85. 

Fees and practice in extradition cases, p. 85. 

To issue order for attendance of witness before interstate commerce 
commissioiL p. 96. 

To enforce order of interstate commerce commission, p. 99. 

May issue mandamus to compel equal facilities to shippers, p. 105. 

Jurisdiction of suits against the United States, pp. 106, 130. 

Jurisdiction of circuit courts of suits by the United States, p. 180. 

Jurisdiction of suit by the United States to condemn property, p. 111. 

Lien of judgment of federal court p. 111.- 

Docketing judgment of federal court in State offica p. 111. 

Clerk of court to keep judgment docket p. 112. 

Judgment of federal court need not be docketed in county where ren- 
dered, p. 112. 

Receiver appointed by circuit court shall manage property according to 
local law. p. 112. 
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Circuit Court — Continued. 
Original Jurisdiction of Circuit Courts— Confrnwed. 

Eeceiver may be sued without leave of court, but court appointing re- 
ceiver to retain control p. 113. 

Suits by or against national banks, p. 114. 

Statutes continued in force by amendatory act of March 3, 1887. p. 115. 

Original jurisdiction of circuit court of suits between private parties, 
p. 136. 

Jurisdiction of circuit courts over suits by and against a State, p. 134. 

Rule under which defendant may be made to appear and plead in cross- 
suit p. 137. 

Substituted service in ancillary suit p. 137. 

Power to issue writs, p. 138. 

Statutes giving jurisdiction of patent and copyright suits without re- 
gard to value in dispute not repealed, p. 138. 

Mandamus to officer of court to compel him to settle his accounts, 
p. 139. 
Jurisdiction by Removal. 
■ Jurisdiction by removal from State court, p. 38 ; p. 41 et seq. 

Removal from State court of suit involving federal question, pp. 38, 40. 

Removal of cause from State court for local influence, pp. 39, 68, 73. 

Remand of cause removed for local influence, p. 39. 

Removal from State court of suit involving separable controversy, 
pp. 39, 55. 

Removal of other suits, p. 39. 

Parties upon removal of cause from State to federal court p. 47. 

Non-essential parties upon removal of cause from State to federal court, 
p. 53. 

Practice upon removal of cause from State to federal court, pp. 54 
66, 80. 

Time of application for removal of suits from a State to a federal court 
(decisions), p. 60. 

Removal of a suit from a State to a federal court on account of title 
under grants from different States, p. 75. 

Proceedings in State court for the removal of a cause to a federal court 
p. 75. 

Practice upon removal from State court as to attachments, p. 76. 

Practice as to injunctions upon removal of cause from State to federal 
court p. 76. 

Remand of suit from federal to State court for lack of jurisdiction, p. 76. 

Practice after removal of case from State to federal court p. 80. 

Removal of suit from district court or from another circuit court 
pp. 133, 141. 

Jurisdiction by removal of suits between private parties fron State 
courts, p. 141. 
Appeals, etc., from CmcxnT Cottrts. 

Judgments of circuit courts to be revised only by the United States 
Supreme Court or by circuit courts of appeals, p. 4 

Direct appeal from circuit court to Supreme Court, when allowed, p. 4 
12 
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Circuit Court — Continued. 
Appeals, etu, fkom Circdit Couets — Contimied. 

Certificate of divison of opinion in criminal case. p. 6, T[ 1 ; p. 7. 

Certificate of diyision of opinion in civil case. p. 6, ^% 2, 4. 

Appeal to Supreme Court in equity and admiralty cases under Eevised 
Statutes, p. 6, T[ 3. 

Appeal to circuit court of appeals from interlocutory decree granting 
or contiuuiug an injunction, p. 11. 

Cases reviewed by the Supreme Court or by circuit court of appeals to 
be remanded to the proper circuit court or district court p. 18. 

Appeal to circuit court of appeals to be taken within six months or less, 
p. 13. 

Practice as to appeals on appeal to circuit courts of appeals, p. 13. 

Appeal to United States Supreme Court in admiralty cases, p. 19. 

No appellate review of order remanding cause to State court pp. 39, 74. 

Appeal from order of circuit court as to enforcement of order of inter- 
state commerce commission, pp. 100, 101. 

Writ of error from Supreme Court in capital cases, p. 116. 

Appeal to Supreme Court from courts of original jurisdiction on ques- 
tion of jurisdiction, p. 118. 

Circuit Court of Appeals. 

Clerk of, salary, appointment and powers, p. 8. 

For practice as to appeals and writs of error, see Appeal. 

Marshal of, salary of, appointment and powers, p. 8. 

Organization of. p. 3. 

Created m each circuit p. 3. 

Fees in. p. 3. 

Rules, p. 3. 

Judges who may hold circuit court of appeals, p. 3. 

District judge may sit as judge of. p. 4. 

Places and times of holding court p. 4. 

Judge not to review his own judgment p. 4 

Jurisdiction of circuit courts of appeals, pp. 5, 143, 144 

Jurisdiction of coui-t, when final p. 11. 

Jurisdiction of court defined, pp. 10, 11. 

Jurisdiction of criminal, patent, copyright, revenue and trade-mark 

cases, p. 144 
Jurisdiction of circuit courts of appeals in cases founded upon diverse 

citizenship, when final, p. 145. 
Decision of circuit court of appeals in habeas corpus suits final, p. 145. 
Jurisdiction of circuit courts of appeals, when final in admiralty case. 

p. 145. 
Appeal or writ of error under Revised Statutes without regard to value 

in controvery. p. 7, If 7. 
Appeal to circuit court of appeals from interlocutory decree gi'anting or 

continuing an injunction, p. 11. 
Cases reviewed by the Supreme Court or by circuit court of appeals to 

be remanded to the proper circuit court or district court p. 12. 
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Citcuit Court of Appeals — Continued.. 

Marshal of district to provide court rooms and pay court expenses, p. 13. 

Allowance to judge holding court away from his residence, p. 13. 

Time of convening, p. 16. 

Power to issue writs, p. 13. 

Qwxre, whether circuit court of appeals can issue writ of habeas corpus. 
p. 14. ■ 

Practice as to appeals on appeal to cii-cuit courts of appeals, p. 13. 

Appeal to circuit court of appeals to be taken within six months or less. 
p. 13. 

Appeals from decisions of the United States court in the Indian Terri- 
tory to a ch-cuit court of appeals, pp. 14, 140. 

Appeal from supreme court of territory to circuit court of appeals 
pp. 15, 146. 

Joint resolution of March 8, 1891, concerning the organization of circuit 
courts of appeals, p. 16. 

Remarks upon the effect of the appellate courts act to repeal prior stat- 
utes providing for appeals, p. 144. 

Appeal from district court in Alaska to circuit court of appeals, p. 146. 

Appeal to, under provision of statute providing for bringing suits against 
the United States, p. 146. 

Appeal to a circuit court of appeals of case under interstate commerce 
act, where there is a right of trial by jury. p. 146. 

Revision of judgment of circuit court of appeals by Supreme Court, 
p. 11. 

Certiorari to remove case from circuit court of appeals to Supreme 
Court p. 149. 

Certificate of importance from circuit court of appeals to Supreme 
Court p. 149. 

Circuit Judge. 

Additional circuit judges to be appointed, p. 3. 
Powers of. p. 3. 

Competent to sit as judge of circuit court of appeals, p. 8. 
Not to review his own judgment in court of appeals, p. 4 

Citizen of United States. 

Appeal or writ of error without regard tc^alue allowed by Revised 
Statutes to Supreme Court in case of suit of person to maintain right 
as citizen of the United States, p. 7, TT T> d- 4- 

CivU Rights. 

Appeal or writ of error without regard to value to permit review by 
Supreme Court of cases arising imder civil rights act p. 8, H 9. 

Claims, Court of. 

See Court of Claims. 

Clerk. 

Clerk of court not to be appointed receiver or master, p. 85. 
Clerk of federal court to keep judgment docket p. 113. 
Rule of Supreme Court as to clerk, p. 153. 
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Commerce. 

See Interstate Commerce Act. 

Injunction to protect trade-mark used in foreign commerce or com- 
merce with Indian tribes, p. 140. 

Common Carrier. 

See Interstate Commerce Act. 

Board of arbitration to adjust difEerences between common carriers and 

their employes, p. 122. 
Mandamus against, issued from circuit court p. 139. 

Comptroller. 

Injunction by national bank to enjoin receivership instituted by comp- 
troUer. p. 134 

Condemnation. 

Of property by the United States, p. 111. 

Congress. 

Eeport to Congress of judgments against the United States, p. 109. 
Reference of claims against the United States pending in Congress to 
court of claims, p. 110. 

Consanguinity. 

Relative of judge not to be appointed to ofia.ce about court, p. 116. 

Constitution of the United States. 

Cases involving the construction or application of the federal constitu- 
tion to be reviewed directly by the United States Supreme Court 
p. 5. 

Cases involving the constitutionaUty of a State constitution to be re- 
viewed directly by the Supreme Court p. 5. 

Constructive Service. 

Substituted service, when allowed in ancillary suit p. 137. 

Consular Court. 

Organization and jurisdiction of. p. 122. 

Copyright. ^ 

Appeal or writ of error in case touching patents or copyrights under Re- 
vised Statutes without regard to value in controversy, p. 7, ^ 7, cL 1. 

Jurisdiction of circuit courts of appeals over copyright cases, "pp. 11, 144. 

Appeal or error in copyright case from circuit court of appeals to Su- 
preme Court, p. 11. 

Copyright suit in circuit court (notes), p. 28. 

Appeal or error from supreme court of District of Columbia or from 
supreme court of Territory to United States Supreme Court with- 
out regard to value in controversy, p. 86. 

Statutes giving jurisdiction of patent and copyright suits without re- 
gard to value in dispute not repealed, p. 138. 

Place of bringing suit for infringement of copyright p. 138. 

Injunction to enjoin infringement of copyright p. 140. 



INDEX. 181 

Corporation. 

See Foreign Corporation. 

Decisions on place of suit against coi-poration, p. 33 et seq. 

Remaa-ks upon place of suit by or against a corporation, p. 137. 

Costs. 

In circuit courts of appeals, p. 8. 

In suit against the United States, p. 110. 

Rule of Supreme Court as to allowance of interest p. 163. 

Counsellor. 

Rule of Supreme Court as to admission of counsellor, p. 153. 

Court-martial. 

Authority under which courts-martial are organized, p. 123. 
Courts-martial exist under the government of the United States. 
p. 139. 

Court of Claims. 

Jurisdiction of suits against the United States, p. 106. 
Organization and jurisdiction, p. 120. 

Jurisdiction of United States Supreme Court over decisions of the court 
of claims, p. 147^ 

Court of Private Land Claims. 

Organization and jurisdiction, "p. 133. 

Court Room. 

Marshal of district to provide court rooms for circuit court of appeals 
and pay its com-t expenses, p. 13. 

Crime. 

Decision of circuit com-t of appeals in criminal suit to be final, p. 11. 

Accused is competent witness in a criminal case. p. 84. 

Writ of eiTor from Supreme Court in capital cases, pp. 116, 168. 

Jurisdiction of cucuit courts of appeals over criminal cases, p. 144. 

Infamous crime defined, p. 148. 

Rule of Supreme Court as to practice under the act of February 6, 1889, 

providing for writs of error from the Supreme Court in criminal 

cases, p. 168. 

Criminal Case. 

See Crime. 

Cross-bill. 

Rules under which defendant may be made to appear and plead in cross- 
suit p. 137. 

Custody. 

Rules of Supreme Court as to custody of prisoners in habeas corpus 
cases, p. 168. 
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D. 

Death. 

Substitution of representative upon death of party, p. 83. 

Eule of Supreme Court as to practice upon death of party, p. 159. 

Defendant. 

Rule of Supreme Cotu-t as to non-appearance of defendant p. 160. 

Department. 

Claim against the United States referred by department to court of 
claims, p. 109. 

Deposition. 

Notary may take. p. 83. 

Under interstate commerce act p. 96. 

In foreign countries uader interstate commerce act p. 97. 

Oath and signature of deponent under interstate commerce act p. 97. 

Diagram. 

Rule of the Supreme Court as to models, diagrams and exhibits, p. 168. 

Disbursing Ofllcer. 

Suit by civU, military, naval, revenue or other disbursing officer to stay 
proceediags by government against him. p. 134 

Dismissal. 

Of cases in vacation by the Supreme Court p. 166. 

Distress Warrant. 

To stay proceedings by United States against government officer, p. 134. 

District Attorney. 

To prosecute violations of order of interstate commerce cormnission. 
p. 99. 

District Court. 

Original Jumsdiction. 

Has power to issue vcrit of scire facias, p. 9. 

Has power to issue writs not specifically provided for and appropriate 
to its jurisdiction, p. 9. 

May issue writs of habeas corpus, p. 10. 

Clerk of court not to be appointed receiver or master, p. 85. 

May issue "mandamus to compel equal faculties to shippers, p. 105. 

Jurisdiction of suits against the United States, p. 106. 

Jurisdiction of suit by the United States to condemn property, p. 111. 

Lien of judgment of federal court p. 111. 

Docketing judgment of federal court in State office, p. 111.. 

Clerk of court to keep judgment docket p. 113. 

Judgment of federal court need not be docketed in county where ren- 
dered, p. 112. 

Receiver shall manage property according to local law. p. 113. 

Receiver may be sued without leave of court, but court appointing re- 
ceiver to retain control p. 113. 
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District Court —Continued. 
Original Jurisdiction — Continued. 

Suits by or against national banks, p. 113. 

Relative of judge not to be appointed to office about coui-t p. 116. 
Organization and jurisdiction, p. 120. 
Appeals, etc., from District Courts. 
Direct appeal from district court to Supreme Court, when allowed, p. 4. 
Judgments of district coui-ts to be revised only by United States Supreme 

Court or by circuit court of appeals, p. 4. 
Appeal to Supreme Court in equity and admiralty cases under Revised 

Statutes, p. 6, TJ 3. 
Appeal from distiict court to Supreme Court in prize cases, p. 7. 
Appeal to circuit court of appeals from interlocutory decree granting 

or continuing an injunction, p. 11. 
Cases reviewed by tbe Supreme Court or by circuit court of appeals to 

be remanded to the proper circuit court or district court, p. 13. 
Appeal to circmt com-t of appeals to be taken withta six: months or less. 

p. 18. 
Practice as to appeals on appeal to circuit courts of appeals, p. 13. 
Appeal from district courts prior to July 1, 1891, not affected by appel- 
late courts act p. 16. 
Removal of criminal suit from district court to circuit court pp. 133, 

134. 
Removal of civil suit to circuit court, p. 141. 

District Judge. 

May sit as judge of court of appeals, p. 4 

Not to review his own judgment as judge of court of appeals, p. 4 

District of Columbia, Supreme Court of. 

Appeal or writ of eiTor in case touching patent-rights or copyrights 
under Revised Statutes, without regard to value in controversy, 
p. 7, H 7, cL 1. 

Appeal or writ of error fi'om decision in any patent or copyright case, 
or ia case involving validity of treaty, statute or federal authority, 
p. 86. 

Organization and jurisdiction, p. 131. 

Appeals and writs of error to Supreme Court of United States from su- 
preme court of District of Columbia to be allowed only when value 
in controversy exceeds |5,000. p. 86. 

Appellate jurisdiction of United States over decisions of the supreme 
court of the District of Columbia, p. 147. 

Diverse Citizenship. 

Suit between citizens of different States, or between citizen and alien, to 
be finally determined in circuit com-t of appeals, p. 11. 

Jurisdiction of circuit courts of appeals in cases founded upon diverse 
citizenship, when final p. 145. 

Division of Opinion. 

See Certificate of Division of Opinion. 
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Divorce. 

Power to grant divorce perliaps not within the judicial power of the 
United States, p. 128. 

Docket. 

Docketing judgment of federal court in State office, p. 111. 
Judgment of federal court need not be docketed in county where ren- 
dered, p. 113. 
Clerk of federal court to keep judgment docket, p. 113. 
Rule of Supi-eme Court as to. p. 155. 
Rule of Supreme Court as to call and order of its docket p. 165. 

E. 

Ecclesiastical Courts. 

Their exclusive jurisdiction not exercised by United States courts, 
p. 139. 

Evidence. 

Accused is competent witness, p. 84. 

Self -criminating testimony given in pursuance of interstate commerce 

act. p. 96. 
Rule of Supreme Court as to objections to evidence in the record, p. 158. 

Exceptions, Bill of. 

See Bill of Exceptions. 

Executive Officers. 

May be compelled to perform ministerial duty. p. 139. 

Executors and Administrators. 

Substitution of representative upon death of party, p. 83. 
Appointment and removal of executors and administrators perhaps not 
within the judicial power of the United States, p. 138. 

Exhibit. 

Rule of the Supreme Court as to models, diagrams and exhibits, p. 168. 

Expenses. 

Current expenses of circuit courts of appeals, how paid. p. 13. 

Extradition. 

Subpoena for defendant's witnesses— Fees to be paid by Secretary of 
State — Documentary evidence for petitioner, p. 85. 

F. 
Federal Courts. 

Sketch of. pp. 119, 131. 
Jurisdiction of. Ch. 3, p. 119. 

Federal Judicial Power. 

See Judicial Power of the United States. 
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Federal Question. 

Defined, p. 133. 

Removal of suits from State to federal court on account of. pp. 38, 40. 

Pees. 

In circuit courts of appeals, p. 3. 

In extradition cases, p. 85. 

For depositions under interstate commerce act. p. 97. 

In Supreme Court pp. 163, 164 

Pine. 

Under interstate commerce act p. 93. 

To enforce obedience to order of interstate commerce commission, p. 99. 

Foreign Corporation. 

See Corporation. 

Eemarks upon place of suit by or against foreign corporation, p. 137. 

Foreign Minister's Court. 

Organization and jurisdiction, p. 123. 

Forfeiture. 

Appeal or error to Supreme Court from judgments of forfeiture of dis- 
trict and circuit courts, p. 8, T[ 13. 

Form. 

Rule of the Supreme Court as to form of printed records and briefs, 
p. 167. 

G. 

Government. 

See United States. 

Guardian. 

Appointment and removal of guardians perhaps not within the judicial 
power of the United States, p. 138. 

H. , 

Habeas Corpus. 

Jurisdiction of United States Supreme Court to issue, pp. 5, 9, 147. 

Appeals to Supreme Court in habeas corpus cases, p. 7, TT §• 

Quaere, whether circuit court of appeals can issue writ of habeas corpus- 

p. 14 
When circuit courts may issue a writ of habeas corpus, pp. 139, 140. 
Case taken by habeas corpus to Supreme Court is withdrawn from the 

jurisdiction of circuit courts of appeals, pp. 143, 143. 
Decision of circuit court of appeals in habeas corpus suits final pp. 145, 

149. 
Eule of Supreme Court as to custody of prisoners in habeas corpus cases. 

p. 168. 
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Indian Territory, United States Court in. 

Appeals from federal court in Indian Territory, generally, p. 14 ^ 
Appeals from decisions of the United States court in the Indian Terri- 
tory to a circuit court of appeals, p. 146. ^ 
Appeals from such court to United States Supreme Court, p. 150. 

Infamous Crime. 

Conviction of, to be reviewed directly by the United States Supreme 

Court, p. 5. 
Defined, p. 148. 

Infringement of Copyright. 

See Copyright. 

Infringement of Patent. 

See Patent. 

Infringement of Trade-mark. 

See Trade-mark. 

Injunction. 

Jm'isdiction of Supreme Court exercised by means of special writs, p. 9. 
Appeal to circuit court of appeals from interlocutory decree granting 

or continuing an injunction, p. 11. 
Practice as to injunctions upon removal of cause from State to federal 

court, p. 76. 
To enforce order of interstate commerce commission, p. 99. 
To stay proceedings by United States against gOTCmment officer. 

p. 134 
By national bank to enjoin receivership instituted by comptroller. 

p. 134 
By federal court to protect its paramount jurisdiction, p. 140. 
To enjoiu' infringements of patents and copyrights, p. 140. 
To enjoin infringement of registered trade-mark. p. 140. 
Power of circuit court to issue injunctions, p. 140. 

Interest. 

On judgment in suit against the United States, p. 109. 
Allowed by Supreme Com-t p. 163. 

Interlocutory Decree. 

Appeal to cncuit court of appeals from interlocutory decree granting or 
continuing an injunction, p. 11. 

Interstate Commerce. 

Boai'd of arbitration to adjust differences between common carriers and 
their employes, p. 133. 

Interstate Commerce Act. 

Interstate commerce regulations — Not appUcable to traffic wholly 
within one State — " Eailroad," " Transportation " defined — Charges 
to be reasonable, p. 87. 
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Interstate Commerce Act — Continued. 

Shorter distance charges not to be more than for longer— Special rates 
and rebates prohibited — Terminal facilities — Undue preferences 
prohibited — Equal facilities to connecting Unes — Commissioners 
may authorize exception, p. 88. 

Pooling of freights or earnings proMbited — Common carriers to print 
and post schedules — Contents, p. 89. 

Copies to be filed with commission — Joint tariffs of rates — Notices of 
advances — Notice of reductions — Unlawful to deviate from sched- 
ules — To be made public, p. 90. 

Proceedings on failure to file or publish schedules — Writ of mandamus 
to issue — Advances in joint rates — Deviations unlawful — Reduc- 
tions in joint rates — Failure to comply punishable as contempt — 
Form of schedules — Injunction to issue, p. 91. 

Combinations to prevent continuous carriage of freight to destination 
prohibited — LiabUity for violatibns of this act. p. 93. 

Penalty for violation — Persons damaged may make complaint to com- 
mission or sue personally — Fine — Imprisonment for unlawful dis- 
crimination, p. 93. 

Punishment for false billing, classification, weighing — Punishment of 
shipper falsely bOling — Punishment of shipper for inducing dis- 
criminations, p. 94. 

Appointment — Interstate commerce, commission created — Prosecu- 
tions — No person pecuniarily interested in iaterstate commerce car- 
riers ehgible — Duties of commission — Costs — Removal — Term — ■ 
Power to send for persons and papers, p. 95. 

Self -criminating testimony — Attendance of witnesses — Punishment 
for contumacy — Notice — Circuit courts to issue, order for attend- 
ance of witness — Testimony by deposition — Compulsion, p. 96. 

Oath and signature of deponent — Petitions to commission as to viola- 
tions of this law — Depositions in foreign countries — Investigation 
of complaints by raihoad commission of States — Investigation if 
complaint is not satisfied — Charges to be forwarded to common 
carrier — Fees for depositions — Lack of direct damage to dismiss 
complaint p. 97. 

Written reports of investigations to be made — Record copy — PilbUsh- 
ing reports and decisions, p. 98. 

Fine — Report of commission prima facie as to facts — Record to ba 
made if violation has ceased or reparation made — Court to hear on 
short notice — Injunction — Notice to common cari-ier of violation — 
Proceedings in circuit courts for violations of this act or disobey- 
ing order of commission — Pleadings — Attachment on disobeying 
process — Appeals to Supreme Court — District attorney to prose- 
cute, p. 99. 

Costs — Order for trial — Proceedings in matters requiring jury trial — 
Practice — Summoning jury — Waiving jury — Appeal — Circuit 
courts to be always in session, p. 101. 

Salaries — Conduct of proceeding of commission — Record of votes and 
acts — Commission to appoint employes — Subpoenas — OflSces — 
Witnesses, p. 103. 
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Interstate Commerce Act — Continued. 

Sessions — May prescribe uniform, system of accounts — Details — An- 
nual report of commission to be made direct to Congress — Annual 
reports to commission from common carriers — List of employes, 
p. 103. 

Commission to be appointed and organized at once — Extension — Ex- 
ceptions to provisions of the ict — Officera and employes — Pending 
litigation — Appropriation — Law to take effect in sixty days. p. 104. 

Circuit and district coui-ts may issue mandamus to compel equal facil- 
ities to shippers — Mandamus may issue pending determination — 
Other remedies not excluded — Intoxicating liquors made subject 
to laws of State — Original packages not exempt, p. 105. 

Intoxicating Liquor, 

Made subject to State laws. p. 105. 

J. 

Joint Resolution. 

Of March 3, 1891, concerning the organization of circuit courts of ap- 
peals, p. 16. 

Judge. 

May grant writ in many oases in which his coui't may do so. pp. 9, 10. 

Allowance to judge of circuit court of appeals holding court away from 
his residence, p. 13. 

Judge of ou'cuit court of appeals to have same powers as to appeals to 
his court as other federal judges have as to appeals, p. 13. 

Relative of judge not to be appomted to office about court, p. 116. 

Kemoval of suit from one circuit court to another, or from one district 
court to cu'ouit court, on account of interest or disability of presid- 
ing judges, p. 141. 

Judgment. 

Lien of judgment of federal court p. 111. 
Docketing judgment of federal court in State office, p. 111. 
Judgment of federal court need not be docketed in county where ren- 
dered, p. 113. 

Judgment Docket, 

^ Clerk of federal court to keep. p. 112. 

Judicial Circuits. 

Description of. p. 3. 

Judicial Power of the United States. 

Sketch of. p. 133. 

Over suits by the United States, p. 133. 

Over suit by a State, p. 133. 

Over suits against the United States, p. 124 

Over suits against a State, pp. 134, 135. 

Over suits between private parties, p. 135. 

How affected by a plurality of plaintiffs or defendants, p, 136. 
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Judicial Power of the United States— Continued. 

Scope under Justice Field's rule. p. 137. 

Extends to enforcement of new primary rights and sometimes to en- 
forcement of new remedies, p. 197. 
Limitations upon such power, p. 128. 
Does not extend to ex parte judicial proceedings, p. 128. 
Does not extend to the decision of political questions, p. 129. 

Jurisdiction. 

For the jurisdiction of the several coui-ts, see Supreme Court of the 
United States, Circuit Court. District Court, Territorial Courts, 
State Courts, and other names of particular courts. 

Writ of error or appeal to Supreme Court in cases involving the juris- 
diction of the courts below, p. 9, T[ 16. 

Remand of suit from federal to State court for lack of jurisdiction, 
p. 76. 

Sketch of jurisdiction of federal courts. Ch. 3, p. 119. 

Oi circuits com'fs over suits by and against the United States, p. 130. 

Of circuit courts over suits by and against a State, p. 134. 

Sketch of jurisdiction of circuit courts of appeals, p. 143. 

Jurisdiction of United States Supreme Court, p. 146. 

Jury. 

Jury trial under interstate commerce act p. 101. 
Appeal of case under interstate commerce act, where there is right of 
trial by jury. p. 146. 

K. 

King's Bench. 

Practice of king's bench and of chancery court in England are general 
guides to the practice of the United States Supreme Court p. 153. 

L. 

Library. 

Rule of Supreme Court as to its library, p. 154. 

Lien. 

Of judgment of federal court — Docketing judgment of federal court in 
State office, p. 111. 

Liquor. 

See Intoadcating Idquor, 

Local Influence. 

Removal from State to fedei-al couft of suit on ground of local influ- 
ence, pp. 39, 68, 73, 141. 

Remand of case removed from State court for. p. 39. 

Affidavit upon removal of cause from State to a federal court for local 
influence, p. 70. 

Local Law. 

Receiver shall manage property according to local law, p. 112, 



190 INDEX. 

m. 

Mandamus. 

Jurisdiction of United States Supreme Court to issue, pp. 5, 9, 147. 

Circuit and district courts may issue mandamus to compel equal facili- 
ties to shippers, p. 105. 

Power of federal circuit court to issue, pp. 138, 139. 

To officer of court to compel him to settle his accounts, p. 139. 

Case taken by mandamus to Supreme Court is withdrawn from the ju- 
risdiction of circuit courts of appeals, pp. 143, 143. 

Marshal. 

Appointment and salary of marshals of circuit courts of appeals, p. 3. 
Marshal of district to provide court rooms for circuit courts of appeals 
and to pay their incidental expenses, p. 12. 

Master. 

Clerk of court not to be appointed receiver or master, p. 85. 

Military Court. 

See Court-martial. 

Military OflScer. 

Suit by civil, military, naval, revenue or other disbursing officer to stay 
proceedings by government against him. p. 134. 

Minister. 

See Foreign Minister's Court. 

Model. 

Eule of United States Supreme Court as to models, p. 168, 

Motion. 

Rule of Supreme Court as to motions, p. 153. 

Municipal Corporation. 

Mandamus may issue as a species of execution against a mimicipal cor- 
poration, p. 138. 

N. 
National Bank. 

Suits by or against national banks, p. 113. 

Suit by national bank to enjoin receivership instituted by comptroller, 
p. 134. 

Naval Court. 

See Court-martial, 

Naval Officer. 

Suit by civil, military, naval, revenue or other disbursing officer to stay 
proceedings by government against him. p. 134 

Ne Exeat. 

May be granted by federal courts and judges, p. 9. 
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Non-essential Parties. 

Non-essential parties upon removal of cause from State to federal court, 
p. 53. 

Non-resident. 

When need not be made party, p. 137. 

Notary. 

May take depositions, acknowledgments, etc. p. 83. 

Notice. 

Of taking testimony under intei-state commerce act p. 96. 

o. 

Oath. 

Of deponent testifying under interstate commerce act. p. 97. 
Oaths and affirmations may be administered by member of interstate 
commerce commission, p. 103. 

Oklahoma, Territory of. 

Provisions in organic act establishing Territory regarding appeals from 
United States court in Indian Territory, p. 14. 

Opinion. 

Eule of Supreme Court as to its opinions, p. 165. 

Oral Argument. 

See Argument. 

Original Package. 

Not excepted from act of Congress making intoxicating liquor subject 
to State laws. p. 105. 

P. 

Parent. 

Power to recover child by writ of habeas corpus, p. 140. 

Party. 

Parties upon removal of cause from State to federal court p. 47. 
Substitution of representative upon death of party, pp. 83, 159. 
Eule of Supreme Court as to non-appearance of either party, p. 161. 
Rule of Supreme Court when neither party is ready at second term. 
p. 161. 

Patent Suit. 

Appeal or writ of error in case touching patent or copyrights under 
Revised Statutes without regard to value in controversy, p. 7, Tf 7, 
cL 1. 

Decision of circuit court of appeals in case involving patent law to be 
final p. 11. 

Jury in equity suit for trial of patent causes, p. 30. 

In circuit court (notes), p. 38. ' 
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Patent Suit — Continued. 

Appeal or error from supreme court of District of Columbia or from 
suprem.e court of Territory to United States Supreme Court with- 
out i-egard to value in controversy, p. 86. i 

Statutes giving jurisdiction of patent and copyright suits without regard 
to value in dispute not repealed, p. 138. 

Place of bringing suit for infringement of patent, p. 138. 

Injunction to enjoin infringement of patent, p. 140. 

Jurisdiction of circuit courts of appeals over patent cases, p. 144. 

Plaintiff. 

Rule of Supreme Court as to non-appearance of plaintifiE. p. 160. 

Political Question. 

Federal judicial power does not extend to decision of such a question, 
p. 139. 

Practice. 

As TO Exercise op Orioinal Jurisdiction. 

Notary may take depositions and affidavits, p. 83. 

Clerk of court not to be appointed receiver or master, p. 85. 

In extradition cases, p. 85. 

Jury trial under the interstate commerce act p. 101. 

In suit by United States to condemn land to be same as in the Stats 
courts as near as may be. p. 111. 

Receiver shall manage property according to local law. p. 113. 

Receiver may be sued without leave of court, but court appointing re- 
ceiver to retain control, p. 113. 

Place of bringing suit by or against a domestic or foreign corporation, 
p. 137. 

Rule under which defendant may be made to appear and plead in cross- 
suit, p. 137. 

Substituted service in ancillary suit. p. 137. 

Remarks upon place of bringing suit. p. 187. 

; Statutes giving jurisdiction of patent and copyright suits without re- 
gard to value in dispute not repealed, p. 138. 

Provisions in amended judiciary act of 1875 as to place of bringing suits 
govern civU suits brought under other statutes, p. 138. 

Power of circuit courts to issue writs, pp. 138, 140. 

Rule of Supreme Court as to process, p. 153. 
as to practice, p. 153. 
As to Removal of Causes. 

Practice as to appeals on appeal to circuit courts of appeals, p. 13. 

Practice upon removal of cause from State to federal court, pp. 54, 66, 
80. 

Decisions upon the general practice upon the removal of a cause from 
a State to a federal court on account of local prejudice, p. 73. 

Practice after removal of cases from State to federal court p. 80. 

Removal of a suit from a district court to a circuit court or from an- 
other circuit court pp. 133, 141, 
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Practice — Continued. 
As TO Appellate Review. 

On appeal or writ of error from Supreme Court p. 147. 

Time witliin which appeal or writ of error to obtain appellate review 

by Supreme Com-t may be sued out p. 148. 
Certificate of importance from circuit court of appeals to Supreme 

Court p. 149. 
Rules of Supreme Court of the United States, p. 151. 
Rule of Supreme Court as to bill of exceptions, p. 153. 
Practice of king's bench and of chancery court ia England are general 
guides to the practice of the United States Supreme Court p. 153. 
Rule of Supreme Court as to motions, p. 158. 

as to writs of error, p. 154 
as to contents of the record in the Supreme 
Court, p. 155. 
Docketing cases in the Supreme Court, p. 155. 
Printing record of case in Supreme Court p. 156. 
Objections in. Supreme Court to evidence in. the record, p. 158. 
Further proof in Supreme Court p. 158. 
Translations in Supreme Court p. 158. 
Issue of certiorari from Supreme Court p. 158. 
Rule of Supreme Court as to practice upon death of party, p. 159. 

as to non-appearance of plaintiff or defendant, 
p. 160. 
What brief in Supreme Court shall contain, p. 161. 
Rules of Supreme Court as to printed arguments and briefs, p. 161. 

when neither party is ready at second term. 

p. 161. 
as to non-appearance of either party, p. 161. 
as to oral arguments, aUowanoe of interest and 

costs, p. 163. 
as to its opinions and to the call and order of 

its docket p. 165. 
as to its adjournment and the dismissal of cases 

in vacation, p. 166. 
as to writs of error and appeals under act of 

February 35, 1889. p. 167. 
as to supersedeas, rehearing, and form of printed 
records and briefs, p. 167. 
Writ of error from the Supreme Court under the act of February 6, 

1889. p. 168. 
Rule of Supreme Court as to custody of prisoners in habeas corpus cases. 

p. 168. 
as to models, diagrams and exhibits, p. 168. 

Printed Argument. 

See Argument. , 

Printed Record. 

Rule of Supreme Coilrt as to form of printed records and briefs, p. 167. 
13 



194 INDEX. 

Prisoner. 

Rule of Supreme Court as to custody of prisoners in habeas corpus 
cases, p. 168. 

Process. 

In circuit court of appeals, p. 3. 

Prohibition, Writ of. 

Jurisdiction of United States Supreme Court to issue, pp. 5, 9, 147. 
Case taken by writ of prohibition to Supreme Court is withdrawn from 
the jurisdiction of circuit courts of appeals, pp. 143, 143. 

Proof. 

Eule of Supreme Court as to further proof, p. 158. 

Publication. 

Service by publication in suit to enforce possession or enforce or re- 
move a lien. p. 81. 

Public Building. 

Condemnation of land for pubUc building by United States, p. 111. 

Q. 

Quorum. 

Of circuit court of appeals, p. 3. 

Hailroad. 

See Interstate Commerce Act. 

Receiver. 

Clerk of court not to be appointed receiver or master, p. 85. 

Shall manage property according to local law. p. 118. 

Receiver may be sued without leave of court, but court appointing re- 
ceiver to retain control p. 113. 

Suit by national bank to enjoin receivership instituted by comptroller, 
p. 134 

Right of federal court to enjoin suit in State court against its receiver. 
p. 140. 

Record. 

Rule of Supreme Court as to its contents, p. 155. 

as to printing record, p. 156. 

as to objections to evidence in the record, p. 158. 

Registration of Trade-marks. 

See Trade-mark, 

Rehearing. 

Rule of Supreme Court as to rehearing, p. 167. 

Relative. 

Relative of judge not to be appointed to oflBce about court p. 116. 
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Remand. 

Cases reviewed by the Supreme Court or by circuit court of appeals to 
be remanded to the proper circuit court or disti-ict com-t. p. 13. 

No appeal from order remanding suit to a State court pp. 39, 74 

Of case removed from State court for local influence, p. 39. 

Remand of suit from federal to State court for lack of jurisdiction, 
p. 76. 

Removal of Suit. 

From State court to federal circuit court, pp. 38, 41. 

From State court to federal ckcuit court for presence of federal ques- 
tion (decisions), p. 40. 

Parties upon removal of cause from State to federal court, p. 47. 

Non-essential parties upon removal of cause from State to federal court, 
p. 53. 

Practice upon removal of cause from State to federal court pp. 54, 66, 
75, 80. 

Decisions upon what constitutes a separable controversy u^on the re- 
moval of a cause from a State to a federal court p. 55. 

Time of apphcation for removal of suits from a State to a federal court 
(decisions), p. 60. 

Decisions upon the removal of a cause from a State to a federal court 
for local prejudice, pp. 68, 73. 

Affidavit for removal of cause from State to a federal court on account 
of local prejudice, p. 70. 

No appellate review of order remanding cause to State court (decisions), 
p. 74 

Removal of a suit from a State to a federal court on account of title 
under grants from different States, p. 75. 

Remand of suit from federal to State court for lack of jui-isdiction. 
p. 76. 

Practice as to injunctions upon removal of cause from State to federal 
court p. 76. 

Practice after removal of cases from State to federal court p. 80. 

No removal of suit by United States brought in a State com-t p. 133. 

Removal to federal court of civil or criminal suit by a State, p. 135. 

Jurisdiction of federal circuit courts by removal of suits between pri- 
vate parties from federal to State courts, p. 141. 

Repeal. 

Of former statutes conferring jurisdiction on the United States Supreme 

Court p. 5. 
Of statutes by appellate courts act p. 14 
Repeal of all acts in conflict with the judiciary act of March 3, 1875. 

p. 83. 
Statutes repealed by amendatory act of March 3, 1887. p. 116. 

Representative. 

See Executors and Administrators, 



196 INDEX. 

Revenue Case. 

Appeal or writ of error under Revised Statutes without regard to value 

in civil action by United States to enforce revenue law. p. 7, T[ 7, 

cL3. 
Appeal to Supreme Court as to duty charges under revenue act of June 

10, 1890. p. 9, IT 17. 
Decision of circuit court of appeals in suit under revenue law to be 

final, p. 11. 
Jurisdiction of circuit courts of appeals over revenue cases, p. 144 

Revenue Oflicer. 

Suit by civU, military, naval, revenue or other disbursing officer to stay 
proceedings by government against him, p. 184. 

Rules. 

Of the Supreme Court of the United States, p. 151. 
Of circuit courts of appeal p. 3. 

s. 

Salary. 

Of clerk and marshal of circuit court of appeals, p. 3. 

Scire Facias. 

Jurisdiction of Supreme Court to issue writ of scire facias, pp. 9, 147. 

Second Term. 

Rule of Supreme Court as to practice when neither party is ready at 
second term. p. 161. 

Separable Controversy. 

Removal from State to federal conrt of suit involving such controversy, 
p. 39. 

Decisions upon what constitutes a separable controversy upon the re- 
moval of a cause from a State to a federal court, p. 55. 

Jurisdiction on ground of separable controversy of federal circuit courts 
by removal of suits between private parties from federal to State 
courts, p. 141. ^ 

Service. 

By publication in suit in. circuit com-t to enforce possession or to enforce 
or remove lien. p. 81. 

Set-Off. 

In suit against United States, p. 106. 

Shipper. 

May be protected by mandamus against common carrier, pp. 105, 139. 

Signature. 

Of deponent testifying imder interstate commerce act p. 97. 

State Constitution. 

Case involving the constitutionalty of, to be reviewed directly by the 
United States Supreme Court, p. 5. 
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State Court. 

Appellate courts act not to affect appeals from Hghest court of a State 

to United States Supreme Court p. 5. 
Proceedings in State coui't for the removal of a cause to a federal court 

p. 75. 
Time of application for removal of suits from a State to a federal court 

(decisions), p. 60. 
Practice upon removal of suit from State court to federal court as to 

attacliments. p. 76. 
Eemand of suit from federal to State court for lack of jurisdiction, p. 76, 
Receiver appointed by federal court may be sued in State court v^ithout 

leave of federal court p. 113. 
Federal court appointing receiver to retain final control of suit against 

Mm. p. 113. 
Appellate jurisdiction of United States Supreme Court over State courts. 

p. 147. 

State of the Union. 

Federal judicial power over suits against a State, pp. 124, 135. 

Federal judicial power over suits by a State, p. 123. 

Jurisdiction of circuit courts over suits by and against a State, p. 134. 

Statute. 

Cases involving the constitutionality of an act of Congress to be re- 
viewed directly by the Supreme Court p. 5. 

Appeal or error allowed without regard to value in controversy in suit 
involving validity of a statute in case going up from District of Co- 
lumbia supreme court or Territorial supreme court p. 86. 

Stay. 

Appeal from interlocutoiy order granting or continuing injunction not 
to stay proceedings in court below, p. 12. 

Subpoenas. 

May be issued by member of Interstate Commerce Commission, p. 102. 

Substituted Service. 

When allowed, p. 137. 

Eules under which defendant to cross-bill may be made to appear, p. 137. 

Suit. 

Suits by or agamst national banks, p. 113. 

Against receiver, p. 113. 

By national bank to enjoin receivership instituted by comptroller, p. 134. 

By and against the United States in a federal circuit com-t p. 130. 

Place of bringing suits in federal courts, pp. 131, 136. 

By civil, military, naval, revenue or disbursing officer to stay proceed- 
ings by government against him. p. 134 

Jurisdiction of circuit courts over suits by and against a State, p. 134. 

Against a coUeotor of customs to recover back excess of duties coUected 
by him. p. 134 

By assignee of chose in action, p. 136. 
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Suit — Continued. 

To obtain possession, enforce lien, or remove lien, may be brought 

against non-resident p. 137. 
Eemarks upon place of bringing suit p. 137. 

Suit against the United States. 

Jurisdiction of the court of claims — "War "and rejected claims ex- 
cepted — Set-offs — Counter-claims — Limitation — District and cir- 
cuit courts have concurrent Jurisdiction with court of claims — 
Limit p. 106. 

Petitions for release from official bond — Judgment — Limitation — Ju- 
risdiction and procedure — Petition for settlement of claims, p. 107. 

Service — Defense — Proceedings on failure of government to answer — 
Opinions — Interested parties may testify — Repeal — Appeals and 
writs of error — Procedure, p. 108. 

Adverse judgment to the United States to be certified to attorney-gen- 
eral — Appeal — Limitation — Interest — Report to Congress — 
Claims referred by departments, p. 109. 

Claims referred under " Bowman act " — Reference of claims pending in 
Congress — Report to Congress — Costs — Inconsistent laws re- 
pealed, p. 110. 

In a circuit court p. 134 

Supersedeas. 

Appeal from interlocutory order granting or continuing injvmction not 

to stay in general proceedings in lower court p. 13. 
Rule of Supreme Court as to supersedeas, p. 167. 

Supreme Court of State. 

See State Supreme Court. 

Supreme Court of Territory. 

See Territorial Supreine -Court, 

Supreme Court of United States. 

Jurisdiction exercised by special writs, pp. 5, 9. 

Appeals to (remarks), p. 5. 

Repeal of former statutes conferring jurisdiction upon. p. 5. 

Appellate courts act does not affect appeals from highest court of a 
State to. p. 5. 

Direct appeal from circuit and district coiurts to the Supreme Court in 
cases involving the constitutionality of a State constitution or stat- 
ute, p. 5. 

Direct appeal from decisions of circuit and district courts to the Supreme 
Court in cases involving the constitutionality of a statute, or the 
, vahdity or construction of a ti'eaty. p. 5. 

List of statutes which provides for appeals, writs of error and certifi- 
cates of division of opinion to take cases to Supreme Court pp. 6, 
7, 8, 9. 

Appeal to in equity and admiralty cases imder Revised Statutes, p. 6, 
'S3. 
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Supreme Court of United States — Continued. 

Appeals to in habeas corpus cases, p. 7, IT 8. 

Supreme Court probably has not jurisdiction of appeals and writs of 
error from a circuit court of appeals in habeas corpus cases, p. 149. 

Error or appeal without regard to value in suit under civH rights law, 
p. 7, ir 7, cl. 5. 

Appeal or writ of error without regard to value in suit for deprivation 
of constitutional right, or of right as a citizen of the United States. 
p. 7, "f[ 7, cL 4 

Appeal or error without regard to value in civU action against revenue 
officer by private person, p. 7, 1[ 7, cL 3. 

Appeal or writ of error under Revised Statutes without regard to value 
in civil action by United States to enforce revenue law. p. 7, U 7, 
cL3. 

Appeal or writ of error in case touching patent-rights or copyrights 
under Revised Statutes without regard to value in controversy, 
p. 7, T[ 7, cL 1. 

Appeal allowed from final decree in equity under Revised Statutes 
without regard to value in dispute, p. 7, TT 7. 

Writ of error from 'Supreme Coru:t under Revised Statutes without re- 
gai'd to value in controversy, p. 7, T[ 7. 

Certiflcate of division of opinion in criminal case. p. 7. 

Appeal from district court to Supreme Court in prize cases, p. 7. 

Appeal or error to Supreme Court in suit against United States, p. 8, 
H 14; p. 146. 

Appeal or error to Supreme Court under interstate commerce act. 
p. 8, IT 13. 

Appeal from order of circuit court as to enforcement of order of inter- 
state commerce commission, pp. 100, 101. 

Appeal or error to Supreme Court from judgments of forfeiture of dis- 
trict and circuit courts, p. 8, T]" 12. 

Appeal or error to Supreme Court without regard to value in contro- 
versy in suit under trade-mark statute, p. 8, IT 11. 

Appeal or error to Supreme Court under revenue act of March 3, 1875. 
p. 8, IT 10. 

Appeal or writ of error without regard to value to permit review by 
Supreme Court of cases arising under civU rights act p. 8, T[ 9. 

May issue writ of prohibition to district courts sitting as courts of ad- 
miralty, p. 9. 

May issue scire facias, p. 9. 

Appeal to Supreme Court as to duty charges imder revenue act of Jun» 
10, 1890. p. 9, IT 17. 

Writ of error or appeal to Supreme Court in cases involving the juris- 
diction of the courts below, p. 9, T[ 16 ; p. 10. 

Appeal to Supreme Court from com-ts of original jurisdiction on ques- 
tion of jurisdiction, p. 118. 

Writs of error to Supreme Court in capital cases, p. 9, IT 15 ; p. 116. 

Ne exeat may be granted by justices of Supreme Court p. 9. 

May issue writ of habeas corpus, p. 10. 

Grant of writ of injunction by Supreme Court or justice, p. 10. 
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Supreme Court of United States — Omtmued. 

Certiorari to require circuit court of appeals to send up case to Snpreme 
Court, p. 11. 

Eevision of judgment of circuit court of appeals by Supreme Court, 
p. 11. 

Cases reviewed by the Supreme Court or by circuit coui't of appeals to 
be remanded to the proper circuit court or district court p. 13. 

Appeals from United States court in Indian Territory to Supreme Court 
pp. 14, 150. 

Jurisdiction of Supreme Com-t prior to July 1, 1891, not aflfected by ap- 
pellate courts act. p. 16. 

Appeals and writs of error from Territorial courts to. p. 18. 

Appeals from circuit courts to United States Supreme Court in admi- 
ralty cases, p. 19. 

No appeal to Supreme Court from order of circuit com-t remanding suit 
to State court, p. 39. 

Appeal or eiTor from supreme court of District of Columbia or Territo- 
torial supreme court to United States Supreme Court in cases involv- 
ing the validity of a treaty or statute or federal authority, p. 86. 

Appeals and writs of error to Supreme Court from supreme court of 
District of Columbia, or from supreme court of a Territory, allowed 
only when value in controversy exceeds $5,000. p. 86. 

Edative of judge not to be appointed to office about court p. 116. 

Organization and jurisdiction, pp. 130, 146. 

Has not jurisdiction to review directly by appeal or error case involving 
construction of an act of Congress, p. 145. 

Appellate jurisdiction in exceptional cases, p. 148. 

Time within which appeal or writ of error to obtain appeUate review 
by Supreme Court may be sued out. p. 148. 

Appellate jurisdiction over criminal prosecutions for infamous crimes, 
p. 148. 

Certiorari to remove suit from circuit court of appeals to Supreme 
Court, p. 149. 

Certificate of importance from circuit court of appeals to Supreme 
Court p. 149. 

Jurisdiction of appeals from district court of the Territory of Alaska, 
p. 150. 

Rules of the Supreme Court of the United States, p. 151. 

Practice of king's bench and of chancery court in England are general 
guides to the practice of the United States Supreme Court p. 158. 

T. 
Territorial Commerce. 

Board of arbitration to adjust differences between common carriers and 
their employes, p. 133. 

Territorial Court. 

See Territorial Supreme Court. 

Law and chancery jurisdiction need not be exercised separately in. 
p. 18. 
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Territorial Court — Continued. 

Eight of jury trial preserved in. p. 18. 
Organization and jurisdiction, p. 121. 

Appeals to cu-ouit court of appeals from Territorial courts, p. 146. 
Appeal from such courts where law and chancery jurisdiction are ex- 
ercised together, p. 149. 

Territorial Supreme Court. 

Appeal or writ of error in case touching patent or copyrights under Re- 
vised Statutes without regard to value in controversy, p. 7, 1[ 7, 
cL 1. 

Appeal fronl supreme court of Territory to circuit court of appeals. 

p. 15. 
Appeal and writ of error from supreme court of Territory to Supreme 

Court of United States, pp. 18, 149. 
Appeals and vsrrits of error to Supreme Court from supreme court of a 

Territory allowed only when value iu controversy exceeds |5,000. 

p. 86. 
Appeal or writ of error from decision of Territorial supreme court in 

any patent or copyright case or in case involving validity of treaty, 

statute or federal authority, p. 86. 

Title from Different States. 

Removal of suit as to such title from State to federal court, p. 75. 

Trade-mark. 

Appeal or error to Supreme Court without regard to value in contro- 
versy in suit under trade-mark statute, p. 8, 1[ 11. 

Appeal or error from circuit court of appeals to Supreme Court in trade- 
mark case. p. 11. 

Injunction to protect trade-mark, when issued, p. 140. 

Jurisdiction of circuit courts of appeals over trade-mark cases, p. 144. 

Translation. 

Rule of Supreme Court as to translations, p. 158. 

Transportation. 

See Interstate Commerce Act. 

Treaty. 

Cases involving the validity or construction of a ti-eaty to be reviewed 
du-ectly by the Supreme Court, p. 5. 

Appeal or error allowed in case involving the validity of a treaty, with- 
out regard to valne in controversy, from Territorial supreme court 
or District of Columbia supreme court to United States Supreme 
Court p. 86. 

u. 

Union Pacific Railroad Company. 

Mandamus by circuit court to such company to compel it to operate its 
road according to law, p, 139. 
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United States. 

Appeal or writ of error under Revised Statutes without regard to value 
in civil action by United States to enforce revenue law. p, 7, IT 7, 
cl. 3. 

Suits by the United States, civil and criminal, in circuit courts, p. 29. 

Suits against United States by private parties authorized, p. 106. 

Sketch of judicial power of the United States, p. 123. 

Federal judicial power over suits by the United States, p. 123. 

Federal judicial power over suits against the United States, p. 124 

Jurisdiction of circuit coui-ts over suits by and against the United States, 
p. 180. 

United States Circuit Court. 

See Circuit Court. 

United States Court in Indian Territory. 

See Indian Territory, United States Court in. 

United States District Court. 

See District Court. 

United States Supreme Court. 

See Supreme Court of the United States. 

" Unless Otherwise Provided by Law." 

Meaning of these words in appellate courts act commented upon. p. 142, 

V. 

Vacation. 

Dismissal of cases in Supreme Court in vacation, p. 166. 

Value in Controversy. 

Appeals and vsnrits of error to Supreme Court from supreme court of 
District of Columbia or from supreme court of a Territory allowed 
only when value in controversy exceeds |5,000. p. 86, 

w. 

Will. 

Grant of probate of wiU perhaps not within the judicial power of the 
United States, p. 128. 

Witness. 

Accused is competent witness, p. 84 

Attendance of witness required by interstate commerce act p. 96. 

Self-criminating testimony given in pursuance of interstate commerce 

act. p. 96. 
Fees of witness under interstate commerce act p. 102. 

Writ of Error. 

See Appeal. 

From United States Supreme Court to a circuit or district court, p. 4 

List of statutes which provide for appeals, -svrits of error and certificates 
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Writ of Error — Continued. 

list of diYision of opinion to take cases to Supreme Court pp. 6, 7, 8, 9. 

rule of Supreme Court as to writs of error and appeals under 

act of February 35, 1889. p. 167. 
From Supreme Court to circuit court of appeals, p. 11. 
From United States Supreme Court to Territorial courts, p. 18. 
Writ of error from Supreme Com-t in capital cases, p. 116. 

rule of Supreme Court as to. p. 168. 

Rule of Supreme Com-t as to writs of error, p. 154. 

Writs. 

See names of particular writs, e. g.. Certiorari, Habeas Corpus, Injunc- 
tion, Mandamus, Ne Exeat, Prohibition, writ of, Scire Facias. 

Power of circuit court of appeals to issue writs, pp. 3, 13. 

Qiwere, whether the circuit court of appeals can issue writ of habeas 
corpus, p. 14 

Power of circuit court to issue writs, p. 138. 

Jurisdiction of United States Supreme Court exercised by special writs, 
pp. 9. 10, 147, 149. 

Jurisdiction of Supreme Court to exercise appellate jurisdiction over 
cu-cuit courts of appeals by special writs, p. 149. 



APPENDIX. 

ORGANIZATION OF THE UNITED STATES CIRCUIT 
COURTS OP APPEALS. 

FIRST CIRCUIT. 

JUDGES. 

HORACE GRAY, Circuit Justice. 
LE BAKON B. COLT, Circuit Judge. 

The district judges qualified to sit iu this court upon due assignment in 
order of seniority of commissions are : 

THOMAS L, NELSON, District Judge. 
NATHAN WEBB, District Judge. 
GEORGE M. CARPENTER, District Judge. 
EDGAR ALDRICH, District Judgk 

John G. Stetson, Clerk, Boston. 
William W. Dohertt, Marshal. 

The first circuit comprises Rhode Island, Massachusetts, 
New Hampshire, and Maine. 

See ante, p. 3. 

SECOND CIRCUIT. 
jtjixjes. 

Samuel BLATCHFORD, circuit Justice. 
WILLIAM J. WALLACE, CmcuiT Judge. 
E. HENRY LACOMBE, Circuit Judge. 

John A. Shields, Clerk, New York. 
Augustus C. Tate, Marshal. 

The second circuit comprises Yermont, Connecticut, and 
New York. 

See ante, p. 2. 
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THIED CIECUIT. 

JUDGES. 

JOSEPH P. BRADLEY, Circuit Justice. 
MARCUS W. ACHESON, Circuit Judge. 
WILLIAM BUTLER, District Judse. 

William V. Williamson, Clerk, Philadelphia. 
Abram D. Harlan, Marshal. 

The third circuit comprises Pennsylvania, New Jersey, and 
Delaware. 

See ante, p. 3. 

FOUETH CIECUIT. 

judges. 

MELVILLE W. FULLER, Chief Justice op the United States. 
HUGH L. BOND, Circuit Judge. 
JOHN J. JACKSON, District Judge. 

Henry T. Meloney, Clerkj Richmond. 
Thomas S. Atkins, Marshal. 

The fonrth circuit comprises Maryland, Yirginia, "West Vir- 
ginia, ]S"orth Carolina, and South Carolina. 

See ante, p. 2. 



FIFTH CIECUIT. 

JUDGES. 

LUCIUS Q. C. LAMAR, Circuit Justice. ' 
DON A. PARDEE, Circuit Judge. 
ROBERT A. HILL, District Judge. 

James M. MoKeb, Clerk, New Orleans. 
NoRBORNE T. N. Robinson, Marshal. 

The fifth circuit comprises Georgia, Florida, Alabama, Mis- 
sissippi, Louisiana, and Texas. 

See ante, p. 3. 
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SIXTH CIECUIT. 

JUDGES. 

HENRY B. BROWN, Circuit Justice. 
HOWELL E. JACKSON, Circuit Judge. 
GEORGE R. SAGE, District Judge. 

Walter S. Harsha, CTei-/,-, Cmcinnati. 
Thomas Claiborne, Marshal. 

The sixth circuit comprises Ohio, Michigan, Kentucky, and 
Tennessee. 

See ante, p. 3. 

SEYEWTH CIECUIT. 

judges. 

JOHN M. HARLAN, Circuit Justice. 
WALTER Q. GRESHAM, Circuit Judge. 
HENRY W. BLODGETT, District Judge. 

Oliver T. Morton, Clerk, Chicago. 
Lemuel O. Gilman, Marshal. 

The seventh circuit comprises Indiana, Illinois and "Wiscon- 
sin. 

See ante, p. 3. 

EIGHTH CIECUIT. 

JUDGES. 

DAVID J. BREWER, CIRCU^T Justice. 
HENRY C. CALDWELL, Circuit Judge. 
AMOS M. THAYER, District Judge. 

John D. Jordan, Clerk, St. Louis. 
William R. Hodges, Marshal. 

The eighth circuit comprises N"ebraska, Minnesota, Iowa, 
Missouri, Kansas, Arkansas, Colorado, North Dakota, South 
Dakota, "Wyoming, and the Territories of New Mexico, Okla- 
homa, and Utah. 

See ante, p. S, and order assigning Territories. 139 U. S.. 707. 
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NINTH CIECUIT. 

JUDGES. 

STEPHEN J. FIELD, CiEcmT Justice. 
LORENZO SAWYER, Circuit Judge. 
MATTHEW P. DEADY, District Judge. 

Frank D. Monckton, Clerk, San Francisco. 
John C. Franks, Marshal. 

The nintli circuit comprises California, Oregon, Nevada, 
"Washington, Montana, Idaho, and the Territories of Alaska 
and Arizona. 

See ante, p. 3, and order assigning Territories. 139 U. S., 707, 
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RULES OF THE UNITED STATES CIRCUIT COURTS OF 

APPEALS. 

The rules recommended by the justices of the United States Supreme 
Court to the several cu-cuit courts of appeals are printed below. Such 
changes in these rules as the latter courts have made are stated in notes 
under the several rules. The changes are stated in detail for each circuit 
except the ninth. The clerk of the United States circuit court of appeals 
for that circuit writes the editor under date of July 1, 1891, that the rules of 
his court are not ready, and adds, "but I do not think that they will materi- 
ally differ from those recommended by the justices of the Supreme Court." 

The rules adopted leave open for future settlement the more important 
questions considered in this book as to the effect of the appellate courts act 
of March 3, 1891; for example, these rules do not touch the question hos^ 
far tliat act repeals prior statutes providing for a direct appeal to the United 
States Supreme Court, nor the question whether that act permits a du-ect 
appeal to the Supreme Court to test the jurisdiction of the court below upon 
the rendition of an interlocutory judgment by it afiBrming its jurisdiction. 

The only decision of the Supreme Court which construes the appellate 
courts act of March 3, 1891, and which has been officially published, to the 
time of preparing this appendix for the press, is In re Claasen, 140 U. S., 
200, holding, inter alia, that the Supreme Court and the justices thereof 
have power since March 3, 1891, to grant a supersedeas in a criminal case 
of which that court can take appellate jurisdiction ; and that the right of a 
party to a bill of exceptions stands as it did at the time of the trial to which 
the bill of exceptions refers. 

Rule 1. Name. 

The court adopts " United States Circuit Court of Appeals 
for the First Circuit " as the title of the court. [Change the 
word " First " as necessary.] 

Adopted in the first eight circuits as proposed, with the necessaiy numeiical 
changes in the names of the circuits. 

KuLE 2. Seal. 

The seal shall contain the words "United States" on the 
upper part of the outer edge ; and the words " Circuit Court 
of Appeals " on the lower part of the outer edge, running 
from left to right ; and the words " First Circuit " in two linej, 
in the centre, with a dash beneath. [Change the word " First " 
as necessary.] [See specimen of seal below.] 
{Design of 8eal^^ 

Adopted in the first circuit, omitting the words in brackets, and adding 
" as follows : " 

Adopted in the second, third, fourth, fifth, sixth, seventh and eighth cir- 
cuits as proposed with the necessary numerical changes in the names of the 
circuits. 

14 
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Edle 3. Teems. 

One term of this court shall be held annually at the city of 
Boston on the of October, and shall be adjoui-ned to 

such times and places as the court may from time to time 
designate. [Fill the blank and change the word " Boston " as 
necessary, according to the act.J 

Adopted in the first circuit as proposed, omitting the words in brackets, 
and inserting " first Tuesday " in the blank. 

Adopted in the second circuit as proposed, substituting "New York " for 
" Boston," and filling the blank with the words "last Tuesday." 

Rule 3 in the third circuit is as follows : 

The terms of this court will commence and be held on the third Tuesday 
of March and the third Tuesday of September in each year, except the pres- 
ent term, at the city of Philadelphia. 

Adopted in the fourth circuit as proposed by the justices of the Supreme 
Court, with " Richmond " substituted for " Boston," and the time of meeting 
left blank. The clei-k announces that the court will meet in regidar session 
on Tuesday after the first Monday of February, 1892, and that the annual 
term day mentioned in Rule 3 will be fixed at that time. 

Adopted in the fifth circuit as proposed, with " New Orleans " substituted 
for " Boston, " and " the third Monday of November " inserted as the date on 
which the annual term shall begin. 

Adopted in the sixth circuit as proposed, substituting " Cincinnati " for 
'■ Boston," and filling the blank with the words " first Monday." 

In the seventh circuit Rule 3 is as follows : 

A term of this court shall be held, annually, at the city of Chicago, on the 
first Monday in October, and continue until the first Monday in October of 
the succeeding year. Each term shall be adjourned to such times and places 
as the court may from time to time designate. The first regular term shall 
commence on the first Monday in October, 1891. 

Adopted in the eighth circuit as proposed, substituting " St Louis " for 
"Boston," and filling the blank with the words "second Monday." 

HULE 4. QuOEUM. 

1. If, at any term, a quorum does not attend ofl any day 
appointed for holding it, any judge who does attend may ad- 
journ the court from time to time, or, in the absence of any 
judge, the clerk may adjourn the court from day to day. If, 
durmg a term, after a quorum has assembled, less than that 
number attend on any day, any judge attending may adjourn 
the court from day to day until there is a quorum, or may ad- 
journ without day. 

2. Any judge attending when less than a quorum is present 
may make all necessary orders touching any suit, proceeding 
or process depending in or returned to the court, preparatory 
to hearing, trial, or decision thereof. 

Adopted in the first eight circuits as proposed. 
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KuLE 5. Cleek. 

1. The clerk's office shall be kept at the place designated in 
the act creating the court at which a term shaU be held an- 
nually. 

2. The clerk shall not practice, either as attorney or coun- 
sellor, in this court or in any other court while he shaU con- 
tinue to be clerk of this court. 

3. He shall, before he enters on the execution of his office, 
take an oath in the form prescribed by section 794 of the Ee- 
vised Statutes, and shall give bond in a sum to be fixed, and 
with sureties to be approved, by the court, faithfully to dis- 
charge the duties of his office and seasonably to record the 
decrees, judgments, and determinations of the court. A copy 
of such bond shall be entered on the journal of the court, and 
the bond shall be deposited for safe-keeping as the court may 
direct. 

i. He shall not permit any original record or paper to be 
taken from the court-room or from the office, without an order 
from the court. 

Adopted in the first, second, third, fourth, sixth, seventh and eighth cir- 
cuits as proposed. 

In the fifth circuit Rule 5 is the same, except tliat it designates the city of 
New Orleans by name as the place of keeping the clerk's office, and fixes his 
bond at $10,000. 

KuLE 6. Maeshal, Ceiee, and Othee Offioees. 

1. Every marshal and deputy marshal shall, before he enters 
on the duties of his appointment, take an oath in the form pre- 
scribed by section 782 of the Revised Statutes, and the mar- 
shal shall, before he enters on the duties of his office, give bond 
in a sum to be fixed, and with sureties to be approved, by the 
court, for the faithful performance of said duties by himself 
and his deputies. Said bond shall be filed and recorded in the 
office of the clerk of the court. 

2. The marshal and crier shall be in attendance during the 
sessions of the court, with such number of bailiffs and mes- 
sengers as the court may, from time to time, order. 

Adopted in the first, second, third, fourth, sixth, seventh and eighth cir- 
cuits as proposed. 

In the fifth circuit Rule 6 is the same, except that it iixes the marshal's 
bond at $10,000. 

KuLE 7. Attoenets and Oounselloes. 

All attorneys and counsellors admitted to practice in the 
Supreme Court of the United States, or in any Circuit Court 
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of the United States, shall become attorneys and counsellors 
in this court on taking an oath or affirmation in the form pre- 
scribed by Eule 2 of the Supreme Court of the United States 
and on subscribing the roll ; but no fee shall be charged there- 
for. 

Adopted in the first, second, fourth, fifth and seventh circuits as proposed. 
In the third circuit Rule 7 is the same, with words added as follows : 

And all attorneys and. counsellors of the Cii'ouit Court of the United States 
for the Thu-d Circuit shall be attorneys and counsellors of this court without 
taking any further oath. 

In the sixth circuit Rule 7 is as proposed by the justices of the Supreme 
Court, with words added as follows: "A certificate of such admission, if 
demanded, shall be furnished upon the payment of a clerk's fee of two dol- 
lai's and fifty cents." 

In the eighth circuit Rule 7 is as follows : 

All attorneys and counsellors admitted to practice in the Supreme Court 
of the United States, or in any Circuit Court of the United States, or in the 
Supreme Court of any State in this circuit may, upon motion of some mem- 
ber of the bar of this court, be admitted as attorneys and counsellors in this 
court on taking an oath or afiirmation in the form prescribed by Rule 2 
of the Supreme Court of the United States, and on subscribing the roU ; but 
no fee shall be charged therefor. 

KuLE 8. Peactice. 

The practice shall be the same as in the Supreme Court of 
the United States, as far as the same shall be applicable. 

Adopted in the fii'st eight circuits as proposed. 

Rule 9. Peocess. 

All process of this court shall be in the name of the Presi- 
dent of the United States, and shall be in like form and tested 
in the same manner as process of the Supreme Court. 

Adopted in the first eight circuits as proposed. 

Pule 10. Bill of Exceptions. 

The judges of the circuit and district courts shall not allow 
any bill of exceptions which shall contain the charge of the 
court at large to the jury in trials at common law, upon any 
general exception to the whole of such charge. But tne party 
excepting shall be required to state distinctly the several mat- 
ters of law in such charge to which he excepts; and those 
matters of law, and those only, shall be inserted in the biU of 
exceptions and allowed by the court. 

Adopted in the first eight circuits as proposed. 
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EuLE 11. Assignment of Eeeoks. 

The plaintiff in error or appellant shall file with the clerk of 
the court below, with his petition for the Avrit of error or ap- 
peal, an assignment of errors, which shall set out separately 
and particularly each error asserted and intended to be urged. 
Xo writ of error or appeal shall be allowed until such assign- 
ment of errors shall have been filed. When the error alleged 
is to the admission or to the rejection of evidence, the assign- 
ment of errors shall quote the full substance of the evidence 
admitted or rejected. When the error alleged is to the charge 
of the court, the assignment of errors shall set out the part 
referred to totidem verbis, whether it be in instructions given 
or in instructions refused. Such assignment of errors shall 
form part of the transcript of the record and be printed with 
it. When this is not done, counsel will not be heard, except 
at the request of the court ; and errors not assigned according 
to this rule will be disregarded, but the court, at its option, 
may notice a plain error not assigned. 

Adopted in the first eight circuits as proposed. 

Rule 12. Objections to Evidence in the Recoed. 

In all cases of equity or admiralty jurisdiction, heard in this 
court, no objection shall be allowed to be taken to the admis- 
sibility of any deposition, deed, grant, exhibit, or translation 
found in the record as evidence, unless objection was taken 
thereto in the court below and entered of record ; but the 
same shall otherwise be deemed to have been" admitted by 
consent. 

Adopted in the first eight circuits as proposed. 

KiTLE 13. Supeesedeas and Cost Bonds. 

1. Supersedeas bonds in the circuit and district courts must 
be taken, with good and sufficient security, that the plaintiff 
in error or appellant shall prosecute his Avrit or appeal to 
effect, and answer all damages and costs if he fail to make his 
plea good. Such indemnity, where the judgment or decree is 
for the recovery of money not otherwise secured, must be for 
the whole amount of the judgment or decree, including just 
damages for delay, and costs and interest on the appeal ; but 
in all suits where the property in controversy necessarily fol- 
lows the suit, as in real actions and replevin, and in suits on 
mortgages, or where the property is in the custody of the mar- 
shal under admiralty process, or where the proceeds thereof, 
or a bond for the value thereof, is in the custody of the court, 
indemnity in all such cases will be required only in an amount 
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sufficient to secure the sum recovered for the use and deten- 
tion of the property, and the costs of the suit and just dam- 
ages for delay, and costs and interest on the appeal. 

2. On all appeals from any interlocutory order or decree 
granting or continuing an injunction in a circuit or district 
court, the appellant shall, at the time of the allowance of said 
ap]ieal, file with the clerk of such circuit or district court a 
bond to the opposite party in such sum as such court shall 
direct, to answer all costs if he shall fail to sustain his appeal. 

Adopted in the first eight circuits as proposed. 
Rule 14. Weits of Eeeoe, Appeals, Ketuen, and Keooed. 

1. The clerk of the court to which any writ of error may be 
directed * shall make a return of the same by transmitting a 
true copy of the record, bill of exceptions, assignment of errors, 
and all proceedings in the case, under his hand and the seal 
of the court. 

2. In all cases brought to this court, by writ of error or ap- 
peal, to review any judgment or decree, the clerk of the court 
by which such judgment or decree was rendered shall annex 
to and transmit with the record a copy of the opinion or opin- 
ions filed in the case. 

3. TSTo case will be heard until a complete record, containing 
in itself, and not by reference, all the papers, exhibits, deposi- 
tions, and other proceedings, Avhich are necessary to the hear- 
ing in this court, shall be filed. 

4. Whenever it shall be necessary or proper, in the opinion 
of the presiding judge in any circuit or district court, that 
original papers of any kind should be inspected in this court 
upon writ of error or appeal, such presiding judge may make 
such rule or order for the safe-keeping, transporting, and return 
of such original papers as to him may seem proper ; and this 
court will receive and consider such original papers in connec- 
tion with the transcript of the proceedings. 

5. All appeals, writs of error, and citations must be made 
returnable not exceeding thirty f days from the day of sign- 
ing the citation, whether the return day fall in vacation or in 
term time, and be served before the return day. 

6. The record in cases of admiralty and maritime jurisdic- 
tion shall be made up as provided in General Admiralty Eule 
No. 62 of the Supreme Court. 

Adopted in the first, second, fourth, fifth, sixth aaid seventh circuits as 
proposed. 

In the third circuit Rule 14 is the same except that the words " upon being 
paid or tendered his fees therefor " are inserted at the asterisk (*). 

In the eighth circuit Eule 14 is the same except that the number "sixty " 
is substituted for " thirty " at the dagger (f ). 
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Rule 15. Translations. 

Whenever any record transmitted to this court upon a writ 
of error or appeal shall contain any document, paper, testi- 
mony, or other proceeding in a foreign language, and the 
record does not also contain a translation of such document, 
paper, testimony, or other proceeding, made under the author- 
ity of the inferior court, or admitted to be correct, the record 
shall not be printed ; but the case shall be reported to this 
court by the clerk, and the court will thereupon remand it 
back to the inferior court, in order that a translation mav 
be there supplied and inserted in the record. 

Adopted in the first eight circuits as proposed. 

Rule 16. Docketing Cases. 

1. It shall be the duty of the plaintiff in error or appellant 
to docket the case and file the record thereof with the clerk 
of this court by or before the return day whether in vacation 
or in term time. Bjit for good cause shown the justice or 
judge who signed the citation, or any judge of this court, may 
enlarge the tune by or before its expiration, the order of en- 
largement to be filed with the clerk of this court. If the 
plaintiff in error or appellant shall fail to comply with this 
rule, the defendant in error or appellee may have the cause 
docketed and dismissed ujDon producing a certificate, whether 
in term time or vacation, from the clerlv of the court wherein 
the judgment or decree was rendered, stating the case and 
certifying that such writ of Qrror or appeal has been dulj' sued 
out or allowed. And in no case shall the plaintiff in error or 
appellant be entitled to docket the case and file the record 
after the same shall have been docketed and dismissed under 
this rule, unless by order of the court. 

2. But the defendant in error or appellee may, at his option, 
docket the case and file a copy of the record with the clerk of 
this court ; and if the case is docketed and a copy of the record 
filed with the clerk of this court by the plaintifi' in error or 
appellant within the period of time above limited and pre- 
scribed by this rule, or by the defendant in error or appellee 
at any time thereafter, the case shall stand for argument at 
the term. 

3. Upon the filing of the transcript of a record brought up 
by writ of error or appeal, the appearance of the counsel for 
the party docketing the case shall be entered. 

Adopted in the first eight circuits as proposed. 

Rule 17. Docket. 

The clerk shall enter upon a docket all cases brought to 
and pending in the court in their proper chronological order, 
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and such docket shall be called at every term, or adjourned 
term; and if a case is called for hearing at two terms succes- 
sively, and upon the call at the second term neither party is 
prepared to argue it, it will be dismissed at the cost of the 
plaintiff in error or appellant, unless sufficient cause is shown 
for further postponement. 
Adopted in tlie first eight circuits as proposed. 

Rule 18. Ceetioeaei. 

No cerUorari for diminution of the record ■will be hereafter 
awarded in any case, unless a motion therefor shall be made 
in writing, and the facts on which the same is founded shall, 
if not admitted by the other party, be verified by affidavit. 
And all motions for such certiorari must be made at the first 
term of the entry of the case ; otherwise, the same will not be 
granted, unless upon special cause shown to the court, account- 
ing satisfactorily for the delay. 

Adopted ia the first eight circuits as proposed. 

Rule 19. Death of a Paety. 

1. Whenever, pending a writ of error or appeal in this court, 
either party shall die, the proper representatives in the per- 
sonalty or realty of the deceased party, according to the nature 
of the case, may voluntarily come in and be admitted parties to 
the suit, and thereupon the case shall be heard and determined 
as in other cases ; and if such representatives shall not volun- 
tarily become parties, then the other party may suggest the 
death on the record, and thereupon, on motion, obtain an 
order that unless such representatives shall become parties 
within sixty days, the party moving for such order, if defend- 
ant in error, shall be entitled to have the writ of error or 
appeal dismissed, and if the party so moving shall be plaintiff 
in error, he shall be entitled to open the record, and, on hear- 
ing, have the judgment or decree reversed, if it be erroneous : 
Provided, however, That a copy of every such order shall be 
personally served on said representatives at least thirty days 
before the expiration of such sixty days. 

2. When the death of a party is suggested, and the repre- 
sentatives of the deceased do not appear within ten days after 
the expiration of such sixty days, and no measures are taken 
by the opposite party within that time to compel their appear- 
ance, the case shall abate. 

3. When either party to a suit in a circuit or district court 
of the United States shall desire to prosecute a writ of error 
or appeal to this court, from any final judgment or decree 
rendered in the circuit or district court, and at the time of 
suing out such writ of error or appeal, the other party to the 
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suit shall be dead and have no proper representative within 
the jurisdiction of the court which rendered such final judg- 
ment or decree, so that the suit cannot be revived in that 
court, but shall have a proper representative in •some State or 
Territory of the United States, or in the District of Columbia, 
the party desiring such writ of error or appeal may procure 
the same, and may have proceedings on such judgment or 
decree superseded or stayed in the same manner as is now 
allowed by law in other cases, and shall thereupon proceed 
with such writ of error or appeal as in other cases. And 
within thirty days after the filing of the record in this court 
the plaintiff in error or appellant shall make a suggestion to 
the court, supported by affidavit, that the said party was dead 
wlien the writ of error or appeal was taken or sued out, and 
had no proper representative within the jurisdiction of the 
court which rendered such judgment or decree, so that the 
suit could not be revived in that court, and that said party 
had a proper representative in some State or Territory of the 
United States, or in the District of Columbia, and stating 
therein the name and character of such representative, and 
the State or Territory or District in which such representative 
resides ; and upon such suggestion, he may on motion obtain 
an order that, unless such representative shall make himself a 
party within ninety days, the plaintiff in error or appellant 
shall be entitled to open the record, and, on hearing, have the 
judgment or decree reversed if the same be erroneous : Pro- 
vided, hovjever, That a proper citation reciting the substance 
of such order shall be served upon such representative, either 
personally or by being left at his residence, at least thirty 
days before the expiration of such ninety days : Provided, also, 
That in every such case, if the representative of the deceased 
party does not appear Avithin ten days after the expiration of 
such ninety days, and the measures above provided to compel 
the appearance of such representative have not been taken 
within the time as above required, by the opposite party, the 
case shall abate : And provided, also. That the said representa- 
tive may at any time before or after said suggestion come in 
and be made a party to the suit, and thereupon the case shall 
proceed, and be heard and determined as in other cases. 

Adopted in the first eight circuits as proposed. 

KtJLB 20. Dismissing Cases. 

Whenever the plaintiff and defendant in a writ of error 
pending in this court, or the appellant and appellee in an ap- 
peal, shall by their attorneys of record, sign and file with the 
clerk an agreement in writing directing the case to be dis- 
missed, and specifying the terms on which it is to be dismissed, 
as to costs, and shall pay to the clerk any fees that may be 
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due to hira, it shall be the duty of the clerk to eiiter the case 
dismissed, and to give to either party requesting it a copy of 
the agreement filed ; but no mandate or other process shall 
issue without km order of the court. 

Adopted in the first eight circuits as proposed. 

Ettle 21. Motions. 

1. All motions to the court shall be reduced to writing, and 
shall contain a brief statement of the facts and objects of the 
motion. 

2. One hour on each side shall be allowed to the argument 
of a motion, and no more, without special leave of the court, 
granted before the argument begins. 

3. No motion to dismiss, except on special assignment by 
the court, shall be heard, unless previous notice has been given 
to the adverse party, or the counsel or attorney of such party. 

Adopted in the first eight circuits as proposed. 

EuLE 22. Paeties Not Eeadt. 

1. "Where no counsel appears, and no brief has been filed 
for the plaintiff in error or appellant, when the case is called 
for trial, the defendant may have the plaintiff caUed and the 
writ of error or appeal dismissed. 

2. Where the defendant fails to appear when the case is 
called for trial, the court may proceed to hear an argument 
on the part of the plaintiff, and to give judgment according 
to the right of the case. 

3. "When a case is reached in the regular call of the docket, 
and there is no appearance for either party, the case shall be 
dismissed at the cost of the plaintiff. 

Adopted in the first eight circuits as proposed. 

EuLB 23. Printing Eecoeds. 

The counsel for the plaintiff in error or appellant shall print 
and file with the clerk of the court, at least six days before 
the case is called for argument, twenty copies of the record, 
unless a different order as to such printing is made by the 
court, either of its own motion, or upon application made at 
least ten days before the case is called for argument; and 
shall furnish three copies of the printed record to the adverse 
party, at least six days before the argument. The parties 
may stipulate in writing that parts only of the record shall be 
printed, and the case may be heard on the parts so printed, 
but the court may direct the printing of other parts of the 
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record. If the record shall not have been printed when the 
case is reached in the regular call of the docket, the case may 
be dismissed. In case of reversal, affirmance, or dismissal, 
Avith costs, the amount paid for printing the record shall be 
taxed against the party against vrhom costs are given. 

Adopted in the first seven circuits as proposed. 
In the eighth circuit Rule 33 is as follows : 

On the filing of the transcript in every case the clerk shall forthwith 
cause the same to be printed, and shall furnish three copies of the printed 
record to each party at least thirty days before the argument. 

The parties may stipulate in writing that parts only of the record shall 
be printed, and the case may be heard on the parts so printed, but the court 
may direct the printing of other parts of the record. 

The clerk shall be entitled to demand of the appellant, or plaintiff in 
error, the cost of printing the record before ordering the same to be done. 

If the record shall not have been printed when the case is reached for 
argument, for failure of a party to advance the costs of printing, the case 
may be dismissed. 

In case of reversal, affirmance, or dismissal, with costs, the amount paid 
for printing the record shall be taxed against the party against whom costs 
are given. 

Rule 24. Briefs. 

1. The counsel for the plaintiff in error or appellant shall 
file with the clerk of this court, at least six * days before the 
case is called for argument, twenty copies of a printed brief, 
one of which shall, on application, be furnished to each of the 
counsel engaged upon the opposite side. 

2. This brief shall contain, in order here stated — 

(1.) A concise abstract, or statement of the case, presenting 
succintly the questions involved, in the manner in which they 
are raised. 

(2.) A specification of the errors relied upon, which, in cases 
brought up by writ of error, shall set out separately and particu- 
larly each error asserted and intended to be urged ; and in 
cases brought up by appeal the specification shall state, as 
particularly a,s may be, in what the decree is alleged to be 
erroneous. When the error alleged is to the admission or to 
the rejection of evidence, the specification shall quote the full 
substance of the evidence admitted or rejected. "When the 
error alleged is to the charge of the court, the specification 
shall set out the part referred to totidem verbis, whether it be 
in instructions given or in instructions refused. "When the 
error alleged is to a ruling upon the report of a master, the 
specification shall state the exception to the report and the 
action of the court upon it. 

(3.) A brief of the argument, exhibiting a clear statement 
of the points of law or fact to he discussed, with a reference 
to the pages of the record and the authorities relied upon in 
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support of each point. When a statute of a State is cited, so 
much thereof as may be deemed necessary to the decision of 
the case shall be printed at length. 

, 3. The counsel for a defendant in error or an appellee shall 
file with the clerk twenty printed copies of his brief, at least 
three days before the case is called for hearing. His brief 
shall be of a like character with that required of the plaintiff 
in error or appellant, except that no specification of errors 
shall be required, and no statement of the case, unless that 
presented by the plaintiff in error or ap])ellant is contro- 
verted. 

4. Where there is no assignment of errors, as required by 
section 997 of the Eevised Statutes, counsel will not be heard, 
except at the request of the court ; and errors not specified 
according to this rule will be disregarded ; but the court, at 
its option, may notice a plain error not assigned or specified. 

5. When, according to this rule, a plaintiff in error or an 
appellant is in default, the case may be dismissed on motion ; 
and when a defendant in error or an appellee is in default he 
will not be heard, except on consent of his adversary, and by 
request of the court. 

6. When no counsel appears for one of the parties, and no 

Erinted brief or argument is filed, only one counsel will be 
eard for the adverse party ; but if a printed brief or argu- 
ment is filed, the adverse party will be entitled to be heard 
by two counsel. 

Adopted in the first seven circuits as proposed. 

In the eighth circuit, Rule 34 is the same, except that the number twenty 
is substituted for six at the asterisk (*). 

EuLE 25. Oeal Aegtjments. 

1. The plaintiff in error or appellant in this court shall be 
entitled to open and conclude the argument of the case. But 
when there are cross-appeals they shall be argued together as 
one case, and the plaintiff in the court below shall be entitled 
to open and conclude the argument. 

2. Only two counsel will be heard for each party on the ar- 
gument of a case. 

3. Two hours on each side will be allowed for the argu- 
menj;, and no more, without special leave of the court, granted 
befo're the argument begins. The time thus allowed may be 
apportioned between the counsel on the sdme side at their 
discretion ; provided, always, that a fair opening of the case 
shall be made by the party having the opening and closing 
arguments. 

Adopted in the first eight circuits as proposed. 
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Rule 26. Form of Peinted Kecoeds, Aeguments, and Beiefs. 

All records, arguments, and briefs printed for the use of the 
court must be in such form and size that they can be conven- 
iently bound together, so as to make an ordinary octavo vol- 
ume. 

Adopted in the first eight circuits as proposed. 

EuLE 27. Copies of Recoeds and Beiefs. 

The clerk shall carefully preserve in his office one copy of the 
printed record in every case submitted to the court for its con- 
sideration, and of all printed motions, briefs, and arguments 
liled therein. 

Adopted in the firet eight circuits as proposed. 

Rule 28. Opinions of the Couet. 

1. All opinions delivered by the court shall, immediately upon 
the delivery thereof, be handed to the clerk to be recorded. 

2. The original opinions of the court shall be filed with the 
clerk of this court for preservation. 

3. Opinions printed under the supervision of the judge de- 
livering the same need not be copied by the clerk into a book 
of records ; but at the end of each term the clerk shall cause such 
printed opinions to be bound in a substantial manner into one or 
more volumes, and when so bound they shall be deemed to 
have been recorded within the meaning of this rule. 

Adopted in the first, second, fourth, fifth, seventh and eighth circuits as 
proposed. 
In the third circuit Eule 28 is as follows : 

1. All written opinirms delivered by the court shall be delivered to the 
clerk and recorded. 

.3. Opinions printed under the supervision of the judge delivering the 
same need not be copied by the clerk into a book of records ; but at the end 
of each term the clerk shall cause such printed opinions to be bound in a 
substantial manner into one or more volumes, and when so bound they shall 
be deemed to have been recorded within the meaning of this rule. 

In the sixth circuit Eule 28 is as proposed by the justices of the Supreme 
Court, except that it omits section 3. 

Rule 29. Rbheaeing. 

A petition for rph taring after judgment can be presented 
only at the term at which judgment is entered, unless by 
special leave granted during the term ; and must be printed, 
and briefly and distinctly state its grounds, and be supported 
by certificate of counsel ; and will not be granted, or permitted 
to be argued, unless a judge who concurred in the judgment 
desires it, and a majority of the court so determines. 

Adopted in the fli-st eight circuits as proposed. 
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KuLE 30. Interest. 

1. In cases where a writ of error is prosecuted in this court, 
and the judgment of the inferior court is affirmed, the interest 
shall be calculated and levied, from the date of the judgment 
below until the same is paid, at the same rate that similar 
judgments bear interest in the courts of the State or Territory 
where such judgment was rendered. 

2. In all cases where a writ of error shall delay the proceed- 
ings on the judgment of the inferior court, and shall appear to 
have been sued out merely for delay, damages at a rate not 
exceeding ten per cent., in addition to interest, shall be 
awarded upon the amount of the judgment. 

3. The same rule shall be applied to decrees for the payment 
of money in cases in equity, unless otherwise ordered by this 
court. 

4. In cases in admiralty, damages and interest may be 
allowed, if specially directed by the court. 

Adopted in the first eight circuits as proposed. 

Rule 31. Costs. 

1. In all cases where any suit shall be dismissed in this court,* 
except where the dismissal shall be for want of jurisdiction,* 
costs shall be allowed to the defendant in error or appellee, 
unless otherwise agreed by the parties. 

2. In all cases of affirmance of any judgment or decree in 
this court, costs shall be allowed to the defendant in error or ap- 
pellee, unless otherwise ordered by the court. 

3. In cases of reversal of any judgment or decree in this 
court costs shall be allowed to the plaintiif in error or appel- 
lant, unless otherwise ordered by the court. The cost or the 
transcript of the record from the court below shall be taxable 
in that court as costs in the case. 

4. Neither of the foregoing sections shall apply to cases 
where the United States are a party ; but in such cases no costs 
shall be allowed in this court for or against the United States. 

5. When costs are allowed in this court, it shall be the duty 
of the clerk to insert the amount thereof in the bodj' of the 
mandate, or other proper process, sent to the court below, and 
annex to the same the bill of items taxed in detail. 

6. In all cases certified to the Supreme Court or removed 
thereto by certiorari or otherwise, the fees of the clerk of this 
court shall be paid before a transcript of the record shall be 
transmitted to the Supreme Court. 

Adopted in the first seven circuits as proposed. 

In the eighth circuit Rule 31 is the same, except that it omits the words 
between asterisks (* — *) in the first section. 
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Etjle 32. Mandate. 

In all cases finally determined in this court, a mandate or 
other proper process in the nature of a procedendo, shall be 
issued, on the order of this court, to the court below, for the 
purpose of informing such court of the proceedings in this 
court, so that further proceedings may be had in such court 
as to law and justice may appertain. 

Adopted in the first eight circuits as proposed. 

Rule 33. Custody op Peisonees osr Habeas Coepus. 

1. Pending an appeal from the final decision of any court 
or judge declining to grant the writ of habeas corpus, the cus- 
tody of the prisoner shall not be disturbed. 

2. Pending an appeal from the final decision of any court or 
judge discharging the writ after it has been issued, the prisoner 
shall be remanded to the custody from which he was taken by 
the writ, or shaU, for good cause shown, be detained in custody 
of the court or judge, or be enlarged upon recognizance, as 
hereinafter provided. 

3. Pending an appeal from the final decison of any court or 
judge discharging the prisoner, he shall be enlarged upon re- 
cognizance, with surety, for appearance to answer the judgment 
of the appellate court, except where, for special reasons, sure- 
ties ought not to be required. 

Adopted in the first eight circuits as proposed. 

EuLE 34. Models, Diageams, and Exhibits of Mateeial. 

1. Models, diagrams, and exhibits of material forming part 
of the evidence taken in the court below, in any case pending 
in this court, on writ of error or appeal, shall be placed in the 
custody of the marshal of this court at least ten days before 
the case is heard or submitted. 

2. All models, diagrams, and exhibits of material placed in 
the custody of the marshal for the inspection of the court on 
the hearing of a case, must be taken away by the parties within 
one month after the case is decided. When this is not done, 
it shall be the duty of the marshal to notify the counsel in the 
case, by mail or otherwise, of the requirements of this rule ; 
and, if the articles are not removed within a reasonable time 
after the notice is given, he shall destroy them, or make such 
other disposition oi them as to him may seem best. 

Adopted in the first eight circuits as proposed. 



